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Cite this Code: CFR

To cite the regulations in
this volume use title,
part and section num-
ber. Thus, 45 CFR
1201.1 refers to title 45,
part 1201, section 1.




Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16..... as of January 1
Title 17 through Title 27 ... e as of April 1
Title 28 through Title 41 ... e as of July 1
Title 42 through Title 50 ..., as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, October 1, 2000, consult the “‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 1986, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, or 1973-1985, published in seven sep-
arate volumes. For the period beginning January 1, 1986, a ‘‘List of CFR Sections
Affected” is published at the end of each CFR volume.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Statutory Authorities and Agency
Rules (Table I). A list of CFR titles, chapters, and parts and an alphabetical
list of agencies publishing in the CFR are also included in this volume.

An index to the text of “Title 3—The President” is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the “Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-523-5227 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408 or e-mail info@fedreg.nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call 202-512-1800, M-F 8 a.m. to 4 p.m.
e.s.t. or fax your order to 202-512-2233, 24 hours a day. For payment by check,
write to the Superintendent of Documents, Attn: New Orders, P.O. Box 371954,
Pittsburgh, PA 15250-7954. For GPO Customer Service call 202-512-1803.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers, Weekly Compilation of Presidential Documents and the Pri-
vacy Act Compilation are available in electronic format at www.access.gpo.gov/
nara (’GPO Access’’). For more information, contact Electronic Information Dis-
semination Services, U.S. Government Printing Office. Phone 202-512-1530, or 888-
293-6498 (toll-free). E-mail, gpoaccess@gpo.gov.
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The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect

to NARA'’s web site at www.nara.gov/fedreg. The NARA site also contains links
to GPO Access.

RAYMOND A. MOSLEY,
Director,

Office of the Federal Register.
October 1, 2000.






THIS TITLE

Title 456—PuBLIC WELFARE is composed of four volumes. The parts in these vol-
umes are arranged in the following order: Parts 1-199, 200-499, 500-1199, and 1200
to end. Volume one (parts 1-199) contains all current regulations issued under
subtitle A—Department of Health and Human Services. Volume two (parts 200-
499) contains all current regulations issued under subtitle B—Regulations Relat-
ing to Public Welfare, chapter I1—Office of Family Assistance (Assistance Pro-
grams), Administration for Children and Families, Department of Health and
Human Services, chapter 111—Office of Child Support Enforcement (Child Support
Enforcement Program), Administration for Children and Families, Department
of Health and Human Services, and chapter IV—Office of Refugee Resettlement,
Administration for Children and Families, Department of Health and Human
Services. Volume three (parts 500-1199) contains all current regulations issued
under chapter V—Foreign Claims Settlement Commission of the United States,
Department of Justice, chapter VI—National Science Foundation, chapter VII—
Commission on Civil Rights, chapter VIII—Office of Personnel Management,
chapter X—Office of Community Services, Administration for Children and Fami-
lies, Department of Health and Human Services, and chapter XI—National Foun-
dation on the Arts and the Humanities. Volume four (part 1200 to end) contains
all current regulations issued under chapter XlIl—Corporation for National and
Community Service, chapter XII1—Office of Human Development Services, De-
partment of Health and Human Services, chapter XVI—Legal Services Corpora-
tion, chapter XVII—National Commission on Libraries and Information Science,
chapter XVIll—Harry S Truman Scholarship Foundation, chapter XXI—Commis-
sion of Fine Arts, chapter XXIlIl—Arctic Research Commission, chapter XXIV—
James Madison Memorial Fellowship Foundation, and chapter XXV—Corporation
for National and Community Service. The contents of these volumes represent
all of the current regulations codified under this title of the CFR as of October
1, 2000.

A subject index to 45 CFR parts 680-684 appears at the end of chapter VI in
the volume containing parts 500-1199. Those amendments to part 801—\Voting
Rights Program, Appendixes A, B, and D, which apply to Texas also appear in
Spanish following Appendix D.

Redesignation tables appear in the Finding Aids section of volumes one and
four.

For this volume, Linda L. Jones was Chief Editor. The Code of Federal Regula-
tions publication program is under the direction of Frances D. McDonald, assisted
by Alomha S. Morris.



Would you like to ‘
know...

if any changes have been made to the Code
of Federal Regulations or what documents
have been published in the Federal Register
without reading the Federal Register every
day? If so, you may wish to subscribe to the
LSA (List of CFR Sections Affected), the
Federal Register Index, or both.

LSA

The LSA (List of CFR Sections Affected) is
designed to lead users of the Code of Federal
Regulations to amendatory actions published in
the Federal Register. The LSA is issued monthly in
cumulative form. Entries indicate the nature of the
changes—such as revised, removed, or corrected.
$31 per year.

Federal Register Index

The index, covering the contents of the daily
Federal Register, is issued monthly in cumulative
form. Entries are carried primarily under the names
of the issuing agencies. Significant subjects are
carried as cross-references.

$28 per year.

A finding aid is included in each publication which
lists Federal Register page numbers with the date
of publication in the Federal Register.

Superintendent of Documents Subscription Order Form

Order Processing Code:

*5421 1 YES, send me the following indicated subscriptions for one year:
LSA (List of CFR Sections Affected), (LCS) for $31 per vear.
Federal Register Index (FRSU) $28 per year.

The total cost of my order is $ . (Includes regular shipping and handling.)
Price is subject to change. Interational

customers please add 25% For privacy check box below:
0.

] Do not make my name available to other mailers

Check method of payment:
1 Check payable to Superintendent of Documents

Company or personal name

Street eddress O GPO Deposit Account | [ | } l ’ I - D
City, State, ZP code O visa O MasterCard D::‘:D (expiration date)
Daytime phone with area code Credit card No. (must be 20 digits)

Thank you for your order!

Purchase order No. (optional)

Authorizing signature 7/00

Mail To: Superintendent of Documents
Fax your orders (202) 512-2250 P.O. Box 371954
Phone your orders (202) 512-1800 Pittsburgh, PA 15250-7954
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PART 1201—PRODUCTION OR DIS-
CLOSURE OF OFFICIAL INFOR-
MATION IN RESPONSE TO COURT
ORDERS, SUBPOENAS, NOTICES
OF DEPOSITIONS, REQUESTS FOR
ADMISSIONS, INTERROGATORIES,
OR IN CONNECTION WITH FED-
ERAL OR STATE LITIGATION

Sec.

1201.1 Definitions.

1201.2 Scope.

1201.3 Service of
plaints.

1201.4 Service of subpoenas, court orders,
and other demands or requests for offi-
cial information or action.

1201.5 Testimony and production of docu-
ments prohibited unless approved by ap-
propriate Corporation officials.

1201.6 Procedure when testimony or produc-
tion of documents is sought.

1201.7 Procedure when response is required
prior to receiving instructions.

1201.8 Procedure in the event of an adverse
ruling.

1201.9 Considerations in determining wheth-
er the Corporation will comply with a de-
mand or request.

1201.10 Prohibition on providing expert or
opinion testimony.

1201.11 Authority.

AUTHORITY: 42 U.S.C. 12501 et seq.

SOURCE: 63 FR 4598, Jan. 30, 1998, unless
otherwise noted.

summonses and com-

§1201.1 Definitions.

(a) Corporation Employee means the
Chief Executive Officer of the Corpora-
tion and all employees, former employ-
ees, National Civilian Community
Corps Members (hereinafter sometimes
known as ‘‘Corps Members’), and
VISTA Volunteers (hereinafter some-
times also known as
“AmeriCorps*VISTA Members’’), who
are or were subject to the supervision,
jurisdiction, or control of the Chief Ex-
ecutive Officer, except as the Corpora-
tion may otherwise determine in a par-
ticular case.

(b) Litigation encompasses all pre-
trial, trial, and post-trial stages of all
judicial or administrative actions,
hearings, investigations, or similar
proceedings before courts, commis-
sions, boards, or other judicial or
quasi-judicial bodies or tribunals,
whether criminal, civil, or administra-
tive in nature.

(c) Official Information means all in-
formation of any kind, however stored,
that is in the custody and control of
the Corporation, relates to information
in the custody and control of the Cor-
poration, or was acquired by individ-
uals connected with the Corporation as
part of their official status within the
Corporation while such individuals are
employed by, or serve on behalf of, the
Corporation.

§1201.2 Scope.

(a) This part states the procedures
followed with respect to:

(1) Service of summonses and com-
plaints or other requests or demands
directed to the Corporation or to any
Corporation employee in connection
with Federal or State litigation arising
out of, or involving the performance of,
official activities of the Corporation;
and

(2) Oral or written disclosure, in re-
sponse to subpoenas, orders, or other
requests or demands from Federal or
by State judicial or quasi-judicial au-
thority, whether civil or criminal, or in
response to requests for depositions, af-
fidavits, admissions, responses to inter-
rogatories, document production, or
other litigation-related matters of:

(i) Any material contained in the
files of the Corporation; or

(ii) Any information acquired:

(A) When the subject of the request is
currently a Corporation employee or
was a Corporation employee; or

(B) As part of the performance of the
person’s duties or by virtue of the per-
son’s position.

(b) Sections 1201.3 through 1201.10 do
not apply to:

(1) Testimony or records provided in
accordance with the Office of Per-
sonnel Management regulations imple-
menting 5 U.S.C. 6322.

(2) Requests for, and release of,
records under the Freedom of Informa-
tion Act, 5 U.S.C. 552, and the Privacy
Act, 5 U.S.C. 552a.

(3) Disclosures to the Office of In-
spector General or requests by the Of-
fice of Inspector General for official in-
formation or records.

(c) The procedures in this part apply
to Corporation employees and official
information within the Corporation Of-
fice of Inspector General. However, any



§1201.3

determinations or other actions to be
made by the General Counsel under
this part, relating to employees or offi-
cial information within the Office of
Inspector General, shall be made by the
Inspector General.

[63 FR 4598, Jan. 30, 1998, as amended at 63
FR 64199, Nov. 19, 1998]

§1201.3 Service of summonses and

complaints.

(a) Only the Corporation’s General
Counsel or his/her designee (hereinafter
““General Counsel’), is authorized to
receive and accept summonses or com-
plaints sought to be served upon the
Corporation or its employees. All such
documents should be delivered or ad-
dressed to General Counsel, Corpora-
tion for National and Community Serv-
ice, 1201 New York Avenue, NW., Suite
8200, Washington, DC 20525.

(b) In the event any summons or
complaint is delivered to a Corporation
Employee other than in the manner
specified in this part, such attempted
service shall be ineffective, and the re-
cipient thereof shall either decline to
accept the proffered service or return
such document under cover of a writ-
ten communication that refers the per-
son attempting to effect service to the
procedures set forth in this part.

(c) Except as otherwise provided in
§1201.4(c), the Corporation is not an au-
thorized agent for service of process
with respect to civil litigation against
Corporation Employees purely in their
personal, non-official capacity. Copies
of summonses or complaints directed
to Corporation Employees in connec-
tion with legal proceedings arising out
of the performance of official duties
may, however, be served upon the Gen-
eral Counsel.

§1201.4 Service of subpoenas, court
orders, and other demands or re-
quests for official information or
action.

(a) Except in cases in which the Cor-
poration is represented by legal coun-
sel who have entered an appearance or
otherwise given notice of their rep-
resentation, only the General Counsel
is authorized to receive and accept sub-
poenas, or other demands or requests

45 CFR Ch. XII (10-1-00 Edition)

directed to any component of the Cor-
poration or Corporation Employees,

whether civil or criminal in nature,
for:
(1) Material, including documents,

contained in the files of the Corpora-
tion;

(2) Information, including testimony,
affidavits, declarations, admissions, re-
sponse to interrogatories, or informal
statements, relating to material con-
tained in the files of the Corporation or
which any Corporation employee ac-
quired in the course and scope of the
performance of official duties;

(3) Garnishment or attachment of
compensation of Corporation Employ-
ees; or

(4) The performance or non-perform-
ance of any official Corporation duty.

(b) In the event that any subpoena,
demand, or request is sought to be de-
livered to a Corporation Employee
other than in the manner prescribed in
paragraph (a) of this section, such at-
tempted service shall be ineffective.
Such Corporation Employee shall, after
consultation with the General Counsel,
decline to accept the subpoena, and de-
mand or request the return of it under
cover of a written communication re-
ferring to the procedures prescribed in
this part.

(c) Except as otherwise provided in
this part, the Corporation is not an
agent for service or otherwise author-
ized to accept on behalf of Corporation
Employees any subpoenas, show-cause
orders, or similar compulsory process
of federal or state courts, or requests
from private individuals or attorneys,
which are not related to the employees’
official duties except upon the express,
written authorization of the individual
Corporation Employee to whom such
demand or request is directed.

(d) Acceptance of such documents by
the General Counsel does not con-
stitute a waiver of any defenses that
might otherwise exist with respect to
service under the Federal Rules of Civil
or Criminal Procedure at 28 U.S.C. Ap-
pendix, Rules 4-6 or 18 USC Appendix
or other applicable rules.



Corporation for National and Community Service

§1201.5 Testimony and production of
documents prohibited wunless ap-
proved by appropriate Corporation
officials.

(a) Unless authorized to do so by the
General Counsel, no Corporation Em-
ployee shall, in response to a demand
or request in connection with any liti-
gation, whether criminal or civil, pro-
vide oral or written testimony by depo-
sition, declaration, affidavit, or other-
wise concerning any information ac-
quired:

(1) While such person was a Corpora-
tion Employee;

(2) As part of the performance of that
person’s official duties; or

(3) By virtue of that person’s official
status.

(b) No Corporation Employee shall,
in response to a demand or request in
connection  with any litigation,
produce for use at such proceedings
any document or any other material
acquired as part of the performance of
that individual’s duties or by virtue of
that individual’s official status, unless
authorized to do so by the General
Counsel.

§1201.6 Procedure when testimony or
production of documents is sought.

(a) If Official Information is sought,
either through testimony or otherwise,
the party seeking such information
must (except as otherwise required by
federal law or authorized by the Gen-
eral Counsel) set forth in writing with
as much specificity as possible, the na-
ture and relevance of the Official Infor-
mation sought. The party must iden-
tify the record or reasonably describe
it in terms of date, format, subject
matter, the offices originating or re-
ceiving the record, and the names of all
persons to whom the record is known
to relate. Corporation Employees may
produce, disclose, release, comment
upon, or testify concerning only those
matters that were specified in writing
and properly approved by the General
Counsel. The General Counsel may
waive this requirement in appropriate
circumstances.

(b) To the extent it deems necessary
or appropriate, the Corporation may
also require from the party seeking
such testimony or documents a sched-

§1201.7

ule of all reasonably foreseeable de-
mands, including but not limited to the
names of all current and former Cor-
poration Employees from whom dis-
covery will be sought, areas of inquiry,
expected duration of proceedings re-
quiring oral testimony, and identifica-
tion of potentially relevant documents.

(c) The General Counsel will notify
the Corporation Employee and such
other persons as circumstances may
warrant of the decision regarding com-
pliance with the request or demand.

(d) The General Counsel will consult
with the Department of Justice regard-
ing legal representation for Corpora-
tion Employees in appropriate cases.

§1201.7 Procedure when response to
demand is required prior to receiv-
ing instructions.

(a) If a response to a demand or re-
quest for Official Information pursuant
to litigation is required before the Gen-
eral Counsel renders a decision, the
Corporation will request that either a
Department of Justice attorney or a
Corporation attorney designated for
the purpose:

(1) Appear, if feasible, with the em-
ployee upon whom the demand has
been made;

(2) Furnish the court or other author-
ity with a copy of the regulations con-
tained in this part;

(3) Inform the court or other author-
ity that the demand or request has
been or is being, as the case may be, re-
ferred for the prompt consideration of
the General Counsel; and

(4) Respectfully request the court or
authority to stay the demand or re-
quest pending receipt of the requested
instructions.

(b) In the event that an immediate
demand or request for production or
disclosure is made in circumstances
that would preclude the proper des-
ignation or appearance of a Depart-
ment of Justice or Corporation attor-
ney on behalf of the Corporation em-
ployee, the Corporation Employee shall
respectfully request the court or other
authority for a reasonable stay of pro-
ceedings for the purpose of obtaining
instructions from the Corporation.



§1201.8

§1201.8 Procedure in the event of an
adverse ruling.

If the court or other authority de-
clines to stay the effect of the demand
or request in response to a request
made pursuant to §1201.7, or if the
court or other authority rules that the
demand or request must be complied
with irrespective of the Corporation’s
instructions not to produce the mate-
rial or disclose the information sought,
the Corporation Employee upon whom
the demand or request has been made
shall, if so directed by the General
Counsel, respectfully decline to comply
with the demand or request, citing
United States ex rel. Touhy v. Ragen, 340
U.S. 462 (1951), and the regulations in
this part.

§1201.9 Considerations in determining
whether the Corporation will com-
ply with a demand or request.

(@) In deciding whether to comply
with a demand or request, Corporation
officials and attorneys are encouraged
to consider:

(1) Whether such compliance would
be unduly burdensome or otherwise in-
appropriate under the applicable rules
of discovery or the rules of procedure
governing the case or matter in which
the demand arose;

(2) Whether compliance is appro-
priate under the relevant substantive
law concerning privilege or disclosure
of information;

(3) The public interest;

(4) The need to conserve the time of
Corporation Employees for the conduct
of official business;

(5) The need to avoid spending the
time and money of the United States
for private purposes;

(6) The need to maintain impartiality
between private litigants in cases
where a government interest is not im-
plicated;

(7) Whether compliance would have
an adverse effect on performance by
the Corporation of its mission and du-
ties; and

(8) The need to avoid involving the
Corporation in controversial issues not
related to its mission.

(b) Among those demands and re-
quests in response to which compliance
may not ordinarily be authorized are
those when compliance would:

10
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(1) Violate a statute, a rule of proce-
dure, a specific regulation, or an execu-
tive order;

(2) Reveal information properly clas-
sified in the interest of national secu-
rity;

(3) Reveal confidential commercial or
financial information or trade secrets
without the owner’s consent;

(4) Reveal the internal deliberative
processes of the Executive Branch; or

(5) Potentially impede or prejudice
an ongoing law enforcement investiga-
tion.

§1201.10 Prohibition on providing ex-
pert or opinion testimony.

(a) Except as provided in this section,
Corporation Employees shall not pro-
vide opinion or expert testimony based
upon information that they acquired in
the scope and performance of their offi-
cial Corporation duties, except on be-
half of the United States or a party
represented by the Department of Jus-
tice.

(b) Upon a showing by the requester
of exceptional need or unique cir-
cumstances and that the anticipated
testimony will not be adverse to the in-
terests of the United States, the Gen-
eral Counsel, in the exercise of discre-
tion, may grant special, written au-
thorization for Corporation Employees
to appear and testify as expert wit-
nesses at no expense to the United
States.

(c) If, despite the final determination
of the General Counsel, a court of com-
petent jurisdiction or other appro-
priate authority orders the appearance
and expert or opinion testimony of a
Corporation Employee such individual
shall immediately inform the General
Counsel of such order. If the General
Counsel determines that no further
legal review of or challenge to the
court’s order will be made, the Cor-
poration Employee shall comply with
the order. If so directed by the General
Counsel, however, the individual shall
respectfully decline to testify.

§1201.11 Authority.

The Corporation receives authority
to change its governing regulations
from the National and Community
Service Act of 1990 as amended (42
U.S.C. 12501 et seq.).
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PART 1203—NONDISCRIMINATION
IN FEDERALLY ASSISTED PRO-
GRAMS—EFFECTUATION OF TITLE
V; OF THE CIVIL RIGHTS ACT OF
1964

Sec.
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APPENDIX A TO PART 1203—PROGRAMS TO
WHICH THIS PART APPLIES

APPENDIX B TO PART 1203—PROGRAMS TO
WHICH THIS PART APPLIES WHEN A PRI-
MARY OBJECTIVE OF THE FEDERAL FINAN-
CIAL ASSISTANCE IS TO PROVIDE EMPLOY-
MENT

AUTHORITY: Sec. 602, 78 Stat. 252; 42 U.S.C.
2000d-1.

SOURCE: 39 FR 27322, July 26, 1974, unless
otherwise noted.

§1203.1 Purpose.

The purpose of this part is to effec-
tuate the provisions of title VI of the
Civil Rights Act of 1964 (hereafter re-
ferred to as title VI), to the end that a
person in the United States shall not,
on the ground of race, color, or na-
tional origin, be excluded from partici-
pation in, be denied the benefits of, or
be otherwise subjected to discrimina-
tion under a program or activity re-
ceiving Federal financial assistance
from ACTION.

§1203.2 Application of this part.

(a) This part applies to each program
for which Federal financial assistance
is authorized under a law administered
by ACTION, including the federally as-
sisted programs listed in appendix A to
this part. It also applies to money paid,
property transferred, or other Federal
financial assistance extended under a
program after the effective date of this
part pursuant to an application ap-
proved before that effective date. This
part does not apply to:
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(1) Federal financial assistance by
way of insurance or guaranty con-
tracts;

(2) Money paid, property transferred,
or other assistance extended under a
program before the effective date of
this part, except when the assistance
was subject to the title VI regulations
of an agency whose responsibilities are
now exercised by ACTION;

(3) Assistance to any individual who
is the ultimate beneficiary under a pro-
gram; or

(4) Employment practices, under a
program, of an employer, employment
agency, or labor organization, except
to the extent described in §1203.4(c).

The fact that a program is not listed in
Appendix A to this part does not mean,
if title VI is otherwise applicable, that
the program is not covered. Other pro-
grams under statutes now in force or
hereinafter enacted may be added to
Appendix A to this part.

(b) In a program receiving Federal fi-
nancial assistance in the form, or for
the acquisition, of real property or an
interest in real property, to the extent
that rights to space on, over, or under
that property are included as part of
the program receiving that assistance,
the nondiscrimination requirement of
this part extends to a facility located
wholly or in part in that space.

§1203.3 Definitions.

Unless the context requires other-
wise, in this part:

(a) Applicant means a person who sub-
mits an application, request, or plan
required to be approved by ACTION, or
by a primary recipient, as a condition
to eligibility for Federal financial as-
sistance, and ‘“‘application” means that
application, request, or plan.

(b) Facility includes all or any part of
structures, equipment, or other real or
personal property or interests therein,
and the provision of facilities includes
the construction, expansion, renova-
tion, remodeling, alteration, or acqui-
sition of facilities.

(c) Federal financial
cludes:

(1) Grants and loans of Federal funds;

(2) The grant or donation of Federal
property and interests in property;

(3) The detail of Federal personnel;

assistance in-
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(4) The sale and lease of, and the per-
mission to use (on other than a casual
or transient basis), Federal property or
any interest in the property without
consideration or at a nominal consider-
ation, or at a consideration which is re-
duced for the purpose of assisting the
recipient, or in recognition of the pub-
lic interest to be served by the sale or
lease to the recipient; and

(5) A Federal agreement, arrange-
ment, or other contract which has as
one of its purposes the provision of as-
sistance.

(d) Primary recipient means a recipi-
ent that is authorized or required to
extend Federal financial assistance to
another recipient for the purpose of
carrying out a program.

(e) Program includes a program,
project, or activity for the provision of
services, financial aid, or other bene-
fits to individuals (including education
or training or other services whether
provided through employees of the re-
cipient of Federal financial assistance
or provided by others through con-
tracts or other arrangements with the
recipient, and including work opportu-
nities), or for the provision of facilities
for furnishing services, financial aid, or
other benefits to individuals. The serv-
ices, financial aid, or other benefits
provided under a program receiving
Federal financial assistance are
deemed to include a service, financial
aid, or other benefits provided:

(1) With the aid of Federal financial
assistance,

(2) With the aid of any non-Federal
funds, property, or other resources re-
quired to be expended or made avail-
able for the program to meet the
matching requirements or other condi-
tions which must be met in order to re-
ceive the Federal financial assistance,
or

(3) In or through a facility provided
with the aid of Federal financial assist-
ance or such non-Federal resources.

(f) Recipient may mean any State, the
District of Columbia, the Common-
wealth of Puerto Rico, a territory or
possession of the United States, or any
political subdivision thereof, or instru-
mentality thereof, any public or pri-
vate agency, institution, or organiza-
tion, or other entity, or any individual
in any State, the District of Columbia,
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the Commonwealth of Puerto Rico, or
territory or possession of the United
States, to whom Federal financial as-
sistance is extended, directly or
through another recipient, for any pro-
gram, including any successor, as-
signee, or transferee thereof, but the
term does not include any ultimate
beneficiary under a program.

(g) Director means the Director of AC-
TION or any person to whom he has
delegated his authority in the matter
concerned.

§1203.4 Discrimination prohibited.

(a) General. A person in the United
States shall not, on the ground of race,
color, or national origin be excluded
from participation in, be denied the
benefits of, or be otherwise subjected
to discrimination under, a program to
which this part applies.

(b) Specific discriminatory actions pro-
hibited. (1) A recipient under a program
to which this part applies may not, di-
rectly or through contractual or other
arrangements, on the ground of race,
color, or national origin—

(i) Deny a person a service, financial
aid, or other benefit provided under the
program,;

(ii) Provide a service, financial aid,
or other benefit to a person which is
different, or is provided in a different
manner, from that provided to others
under the program;

(iii) Subject a person to segregation
or separate treatment in any matter
related to his receipt of a service, fi-
nancial aid, or other benefit under the
program;

(iv) Restrict a person in any way in
the enjoyment of an advantage or
privilege enjoyed by others receiving a
service, financial aid, or other benefit
under the program;

(v) Treat a person differently from
others in determining whether he satis-
fies an admission, enrollment, quota,
eligibility, membership, or other re-
quirement or condition which persons
must meet in order to be provided a
service, financial aid, or other benefit
provided under the program;

(vi) Deny a person an opportunity to
participate in the program through the
provision of services or otherwise or af-
ford him an opportunity to do so which
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is different from that afforded others
under the program; or

(vii) Deny a person the opportunity
to participate as a member of a plan-
ning or advisory body which is an inte-
gral part of the program.

(2) A recipient, in determining the
types of services, financial aid, or other
benefits, or facilities which will be pro-
vided under a program or the class of
persons to whom, or the situations in
which, the services, financial aid, other
benefits, or facilities will be provided
under a program, or the class of per-
sons to be afforded an opportunity to
participate in a program, may not, di-
rectly or through contractual or other
arrangements, utilize criteria or meth-
ods of administration which have the
effect of subjecting persons to discrimi-
nation because of their race, color, or
national origin, or have the effect of
defeating or substantially impairing
accomplishment of the objectives of
the program with respect to individ-
uals of a particular race, color, or na-
tional origin.

(3) The enumeration of specific forms
of prohibited discrimination in this
paragraph does not limit the generality
of the prohibition in paragraph (a) of
this section.

(4)(1) In administering a program re-
garding which the recipient had pre-
viously discriminated against persons
on the ground of race, color, or na-
tional origin, the recipient shall take
affirmative action to overcome the ef-
fects of prior discrimination.

(ii) Even in the absence of prior dis-
crimination a recipient in admin-
istering a program may take affirma-
tive action to overcome the effect of
conditions which resulted in limiting
participation by persons of a particular
race, color, or national origin.

(c) Employment practices. (1) When a
primary objective of a program of Fed-
eral financial assistance to which this
part applies is to provide employment,
a recipient or other party subject to
this part shall not, directly or through
contractual or other arrangements,
subject a person to discrimination on
the ground of race, color, or national
origin in its employment practices
under the program (including recruit-
ment or recruitment advertising, hir-
ing, firing, upgrading, promotion, de-
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motion, transfer, layoff, termination,
rates of pay, or other forms of com-
pensation or benefits, selection for
training or apprenticeship, use of fa-
cilities, and treatment of employees).
A recipient shall take affirmative ac-
tion to insure that applicants are em-
ployed, and employees are treated dur-
ing employment, without regard to
race, color, or national origin. The re-
quirements applicable to construction
employment under a program are those
specified in or pursuant to part Ill of
Executive Order 11246 or any Executive
order which supersedes it.

(2) Federal financial assistance to
programs under laws funded or admin-
istered by ACTION which have as a pri-
mary objective the providing of em-
ployment include those set forth in Ap-
pendix B to this part.

(3) Where a primary objective of the
Federal financial assistance is not to
provide employment, but discrimina-
tion on the ground of race, color, or na-
tional origin in the employment prac-
tices of the recipient tends, on the
ground of race, color, or national ori-
gin, to exclude persons from participa-
tion in, to deny them the benefits of, or
to subject them to discrimination
under any program to which this part
applies, the provisions of paragraph
(c)(1) of this section apply to the em-
ployment practices of the recipient to
the extent necessary to assure equality
of opportunity to and nondiscrim-
inatory treatment of beneficiaries.

(d) In determining the site or loca-
tion of facilities, a recipient or appli-
cant may not make selections with the
purpose or effect of excluding individ-
uals from, denying them the benefits
of, or subjecting them to discrimina-
tion under, a program to which this
part applies, on the ground of race,
color, or national origin; or with the
purpose or effect of defeating or sub-
stantially impairing the accomplish-
ment of the objectives of title VI of
this part.

§1203.5 Assurances required.

(a) General. (1) An application for
Federal financial assistance to carry
out a program to which this part ap-
plies, except a program to which para-
graph (d) of this section applies, and
every application for Federal financial
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assistance to provide a facility shall, as
a condition to its approval and the ex-
tension of Federal financial assistance
pursuant to the application, contain or
be accompanied by, assurances that the
program will be conducted or the facil-
ity operated in compliance with the re-
quirements imposed by or pursuant to
this part. Every program of Federal fi-
nancial assistance shall require the
submission of these assurances. In the
case where the Federal financial assist-
ance is to provide or is in the form of
personal property, or real property or
interest therein or structures thereon,
the assurances shall obligate the re-
cipient, or, in the case of a subsequent
transfer, the transferee, for the period
during which the property is used for a
purpose for which the Federal financial
assistance is extended or for another
purpose involving the provision of
similar services or benefits, or for as
long as the recipient retains ownership
or possession of the property, which-
ever is longer. In other cases, the as-
surances obligate the recipient for the
period during which the Federal finan-
cial assistance is extended to the pro-
gram. In the case where the assistance
is sought for the construction of a fa-
cility or part of a facility, the assur-
ances shall extend to the entire facility
and to the facilities operated in con-
nection therewith. ACTION shall speci-
fy the form of the foregoing assurances
for each program, and the extent to
which like assurances will be required
of subgrantees, contractors and sub-
contractors, transferees, successors in
interest, and other participants in the
program. The assurances shall include
provisions which give the United
States the right to seek judicial en-
forcement.

(2) When Federal financial assistance
is provided in the form of a transfer of
real property, structures, or improve-
ments thereon, or interest therein,
from the Federal Government, the in-
strument effecting or recording the
transfer shall contain a covenant run-
ning with the land assuring non-
discrimination for the period during
which the real property is used for a
purpose involving the provision of
similar services or benefits. When no
transfer of property of interest therein
from the Federal Government is in-
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volved, but property is acquired or im-
proved under a program of Federal fi-
nancial assistance, the recipient shall
agree to include a covenant in any sub-
sequent transfer of the property. When
the property is obtained from the Fed-
eral Government, the covenant may
also include a condition coupled with a
right to be reserved by ACTION to re-
vert title to the property in the event
of a breach of the covenant where, in
the discretion of ACTION, such a con-
dition and right of reverter is appro-
priate to the program under which the
real property is obtained and to the na-
ture of the grant and the grantee. In
the event a transferee of real property
proposes to mortgage or otherwise en-
cumber the real property as security
for financing construction of new, or
improvement of existing, facilities on
property for the purposes for which the
property was transferred, ACTION may
agree, on request of the transferee and
if necessary to accomplish the financ-
ing, and on conditions as he deems ap-
propriate, to subordinate a right of re-
version to the lien of a mortgage or
other encumbrance.

(b) Assurances from Government agen-
cies. In the case of an application from
a department, agency, or office of a
State or local government for Federal
financial assistance for a specified pur-
pose, the assurance required by this
section shall extend to any other de-
partment, agency, or office of the same
governmental unit if the policies of the
other department, agency, or office
will substantially affect the project for
which Federal financial assistance is
requested. That requirement may be
waived by the responsible ACTION offi-
cial if the applicant establishes, to the
satisfaction of the responsible ACTION
official, that the practices in other
agencies or parts or programs of the
governmental unit will in no way af-
fect:

(1) Its practices in the program for
which Federal financial assistance is
sought, or

(2) The beneficiaries of or partici-
pants in or persons affected by the pro-
gram, or

(3) Full compliance with this part as
respects the program.
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(c) Assurance from academic and other
institutions. (1) In the case of an appli-
cation for Federal financial assistance
by an academic institution, the assur-
ance required by this section extends
to admission practices and to all other
practices relating to the treatment of
students.

(2) The assurance required by an aca-
demic institution, detention or correc-
tional facility, or any other institution
or facility, relating to the institution’s
practices with respect to admission or
other treatment of individuals as stu-
dents, patients, wards, inmates, per-
sons subject to control, or clients of
the institution or facility or to the op-
portunity to participate in the provi-
sion of services, disposition, treatment,
or benefits to these individuals, is ap-
plicable to the entire institution or fa-
cility unless the applicant establishes,
to the satisfaction of the responsible
ACTION official, that the practices in
designated parts or programs of the in-
stitution or facility will in no way af-
fect its practices in the program of the
institution or facility for which Fed-
eral financial assistance is sought, or
the beneficiaries of or participants in
the program. If the assistance sought is
for the construction of a facility or
part of a facility, the assurance shall
extend to the entire facility and to fa-
cilities operated in connection there-
with.

(d) Continuing State programs. Every
application by a State or a State agen-
cy to carry out a program involving
continuing Federal financial assistance
to which this part applies (including
the programs listed in Appendix A to
this part) shall as a condition to its ap-
proval and the extension of Federal fi-
nancial assistance pursuant to the ap-
plication:

(1) Contain or be accompanied by a
statement that the program is (or, in
the case of a new program, will be) con-
ducted in compliance with the require-
ments imposed by or pursuant to this
part, and

(2) Provide or be accompanied by pro-
vision for methods of administration
for the program as are found by AC-
TION to give reasonable guarantee
that the applicant and all recipients of
Federal financial assistance under the
program will comply with the require-
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ments imposed by or pursuant to this
part.

(Approved by the Office of Management and
Budget under control number 3001-0016, para-
graph (a)(1))

[39 FR 27322, July 26, 1974, as amended at 47
FR 3553, Jan. 26, 1982]

§1203.6 Compliance information.

(a) Cooperation and assistance. AC-
TION, to the fullest extent practicable,
shall seek the cooperation of recipients
in obtaining compliance with this part
and shall provide assistance and guid-
ance to recipients to help them comply
voluntarily with this part.

(b) Compliance reports. Each recipient
shall keep records and submit to AC-
TION timely, complete, and accurate
compliance reports at the times, and in
the form and containing the informa-
tion ACTION may determine necessary
to enable it to ascertain whether the
recipient has complied or is complying
with this part. In the case of a program
under which a primary recipient ex-
tends Federal financial assistance to
other recipients, the other recipients
shall also submit compliance reports to
the primary recipient as may be nec-
essary to enable the primary recipient
to carry out its obligations under this
part. In general, recipients should have
available for ACTION racial and ethnic
data showing the extent to which mem-
bers of minority groups are bene-
ficiaries of federally assisted programs.

(c) Access to sources of information.
Each recipient shall permit access by
ACTION during normal business hours
to its books, records, accounts, and
other sources of information, and its
facilities as may be pertinent to ascer-
tain compliance with this part. When
information required of a recipient is
in the exclusive possession of an other
agency, institution, or person and this
agency, institution, or person fails or
refuses to furnish this information, the
recipient shall so certify in its report
and shall set forth what efforts it has
made to obtain the information.

(d) Information to beneficiaries and
participants. Each recipient shall make
available to participants, beneficiaries,
and other interested persons the infor-
mation regarding the provisions of this
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part and its applicability to the pro-
gram under which the recipient re-
ceived Federal financial assistance,
and make this information available to
them in the manner, as ACTION finds
necessary, to apprise the persons of the
protections against discrimination as-
sured them by title VI and this part.

§1203.7 Conduct of investigations.

(a) Periodic compliance reviews. AC-
TION may from time to time review
the practices of recipients to determine
whether they are complying with this
part.

(b) Complaints. Any person who be-
lieves himself or any specific class of
persons to be subjected to discrimina-
tion prohibited by this part may by
himself or by a representative file with
ACTION a written complaint. A com-
plaint shall be filed not later than 180
days after the date of the alleged dis-
crimination, unless the time for filing
is extended by ACTION.

(c) Investigations. ACTION will make
a prompt investigation whenever a
compliance review, report, complaint,
or other information indicates a pos-
sible failure to comply with this part.
The investigation will include, when
appropriate, a review of the pertinent
practices and policies of the recipient,
the circumstances under which the pos-
sible noncompliance with this part oc-
curred, and other factors relevant to a
determination as to whether the recipi-
ent has failed to comply with this part.

(d) Resolution of matters. (1) If an in-
vestigation pursuant to paragraph (c)
of this section indicates a failure to
comply with this part, ACTION will so
inform the recipient and the matter
will be resolved by voluntary means
whenever possible. If it has been deter-
mined that the matter cannot be re-
solved by voluntary means, action will
be taken as provided for in §1203.8.

(2) If an investigation does not war-
rant action pursuant to paragraph
(d)(1) of this section, ACTION will so
inform, in writing, the recipient and
the complainant, if any.

(e) Intimidatory or retaliatory acts pro-
hibited. A recipient or other person
shall not intimidate, threaten, coerce,
or discriminate against an individual
for the purpose of interfering with a
right or privilege secured by section 601
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of title VI of this part, or because he
has made a complaint, testified, as-
sisted, or participated in any manner
in an investigation, proceeding, or
hearing under this part. The identity of
complainants shall be kept confiden-
tial, except to the extent necessary to
carry out the purposes of this part, in-
cluding the conduct of an investiga-
tion, hearing, or judicial proceeding
arising thereunder.

§1203.8 Procedure for effecting com-
pliance.

(a) General. (1) If there appears to be
a failure or threatened failure to com-
ply with this part, and if the non-
compliance or threatened noncompli-
ance cannot be corrected by informal
means, compliance with this part may
be effected by the suspension or termi-
nation of or refusal to grant or to con-
tinue Federal financial assistance or by
other means authorized by law.

(2) Other means may include, but are
not limited to: (i) A reference to the
Department of Justice with a rec-
ommendation that appropriate pro-
ceedings be brought to enforce the
rights of the United States under a law
of the United States (including other
titles of the Civil Rights Act of 1964) or
an assurance or other contractual un-
dertaking, and

(i) An applicable proceeding under
State or local law.

(b) Noncompliance with §1203.5. If an
applicant fails or refuses to furnish an
assurance required under §1203.5 or
otherwise fails or refuses to comply
with a requirement imposed by or pur-
suant to that section, Federal financial
assistance may be refused in accord-
ance with the procedures of paragraph
(c) of this section. ACTION shall not be
required to provide assistance in that
case during the pendency of the admin-
istrative proceedings under this para-
graph. Subject, however, to §1203.12,
ACTION shall continue assistance dur-
ing the pendency of the proceedings
where the assistance is due and payable
pursuant to an application approved
prior to the effective date of this part.

(c) Termination of or refusal to grant or
to continue Federal financial assistance.
An order suspending, terminating, or



Corporation for National and Community Service

refusing to grant or to continue Fed-
eral financial assistance shall not be-
come effective until—

(1) ACTION has advised the applicant
or recipient of his failure to comply
and has determined that compliance
cannot be secured by informal vol-
untary means;

(2) There has been an express finding
on the record, after opportunity for
hearing, of a failure by the applicant or
recipient to comply with a requirement
imposed by or pursuant to this part;

(3) The action has been approved by
the Director pursuant to §1203.10(e);
and

(4) The expiration of 30 days after the
Director has filed with the committee
of the House and the committee of the
Senate having legislative jurisdiction
over the program involved, a full writ-
ten report of the circumstances and the
grounds for the action.

An action to suspend or terminate or
refuse to grant or to continue Federal
financial assistance shall be limited to
the particular political entity, or part
thereof, or other applicant or recipient
as to whom a finding has been made
and shall be limited in its effect to the
particular program, or part thereof, in
which the noncompliance has been so
found.

(d) Other means authorized by law. An
action to effect compliance with title
VI by other means authorized by law
shall not be taken by ACTION until—

(1) ACTION has determined that com-
pliance cannot be secured by voluntary
means;

(2) The recipient or other person has
been notified of its failure to comply
and of the action to be taken to effect
compliance; and

(3) The expiration of at least 10 days
from the mailing of a notice to the re-
cipient or person. During this period of
at least 10 days, additional efforts shall
be made to persuade the recipient or
other person to comply with the regu-
lation and to take corrective action as
may be appropriate.

§1203.9 Hearings.

(a) Opportunity for hearing. When an
opportunity for a hearing is required
by §1203.8(c), reasonable notice shall be
given by registered or certified mail,
return receipt requested, to the af-
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fected applicant or recipient. This no-
tice shall advise the applicant or re-
cipient of the action proposed to be
taken, the specific provision under
which the proposed action against it is
to be taken, and the matters of fact or
law asserted as the basis for this ac-
tion, and either:

(1) Fix a date not less than 20 days
after the date of notice within which
the applicant or recipient may request
of ACTION that the matter be sched-
uled for hearing; or

(2) Advise the applicant or recipient
that the matter in question has been
set down for hearing at a stated time
and place. The time and place so fixed
shall be reasonable and subject to
change for cause. The complainant, if
any, shall be advised of the time and
place of the hearing. An applicant or
recipient may waive a hearing and sub-
mit written information and argument
for the record. The failure of an appli-
cant or recipient to request a hearing
under this paragraph or to appear at a
hearing for which a date has been set is
deemed to be a waiver of the right to a
hearing under section 602 of title VI
and §1203.8(c) and consent to the mak-
ing of a decision on the basis of the in-
formation available.

(b) Time and place of hearing. Hear-
ings shall be held at the offices of AC-
TION in Washington, DC, at a time
fixed by ACTION unless it determines
that the convenience of the applicant
or recipient or of ACTION requires that
another place be selected. Hearings
shall be held before the Director, or at
his discretion, before a hearing exam-
iner appointed in accordance with sec-
tion 3105 of title 5, United States Code,
or detailed under section 3344 of title 5,
United States Code.

(c) Right to counsel. In all proceedings
under this section, the applicant or re-
cipient and ACTION have the right to
be represented by counsel.

(d) Procedures, evidence, and record. (1)
The hearing, decision, and an adminis-
trative review thereof shall be con-
ducted in conformity with sections 554
through 557 of title 5, United States
Code, and in accordance with the rules
of procedure as are proper (and not in-
consistent with this section) relating
to the conduct of the hearing, giving of
notices subsequent to those provided
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for in paragraph (a) of this section,
taking of testimony, exhibits, argu-
ments, and briefs, requests for findings,
and other related matters. Both AC-
TION and the applicant or recipient are
entitled to introduce relevant evidence
on the issues as stated in the notice for
hearing or as determined by the officer
conducting the hearing at the outset of
or during the hearing.

(2) Technical rules of evidence do not
apply to hearings conducted pursuant
to this part, but rules or principles de-
signed to assure production of the most
credible evidence available and to sub-
ject testimony to test by cross-exam-
ination shall be applied where deter-
mined reasonably necessary by the offi-
cer conducting the hearing. The hear-
ing officer may exclude irrelevant, im-
material, or unduly repetitious evi-
dence. Documents and other evidence
offered or taken for the record shall be
open to examination by the parties and
opportunity shall be given to refute
facts and arguments advanced on ei-
ther side of the issues. A transcript
shall be made of the oral evidence ex-
cept to the extent the substance there-
of is stipulated for the record. Deci-
sions shall be based on the hearing
record and written findings shall be
made.

(e) Consolidated or joint hearings. In
cases in which the same or related
facts are asserted to constitute non-
compliance with this part with respect
to two or more programs to which this
part applies, or noncompliance with
this part and the regulations of one or
more other Federal departments or
agencies issued under title VI, ACTION
may, by agreement with the other de-
partments or agencies, when applica-
ble, provide for the conduct of consoli-
dated or joint hearings, and for the ap-
plication to these hearings of rules or
procedures not inconsistent with this
part. Final decisions in these cases, in-
sofar as this regulation is concerned,
shall be made in accordance with
§1203.10.

§1203.10 Decisions and notices.

(a) Procedure on decisions by hearing
examiner. If the hearing is held by a
hearing examiner, the hearing exam-
iner shall either make an initial deci-
sion, if so authorized, or certify the en-
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tire record including his recommended
findings and proposed decision to the
Director for a final decision, and a copy
of the initial decision or certification
shall be mailed to the applicant or re-
cipient. When the initial decision is
made by the hearing examiner, the ap-
plicant or recipient may, within 30
days after the mailing of a notice of
initial decision, file with the Director
his exceptions to the initial decision,
with his reasons therefor. In the ab-
sence of exceptions, the Director may,
on his own motion, within 45 days after
the initial decision, serve on the appli-
cant or recipient a notice that he will
review the decision. On the filing of the
exceptions or of notice of review, the
Director shall review the initial deci-
sion and issue his own decision thereon
including the reasons therefor. In the
absence of either exceptions or a notice
of review the initial decision, subject
to paragraph (e) of this section, shall
constitute the final decision of the Di-
rector.

(b) Decisions on record or review by the
Director. When a record is certified to
the Director for decision or the Direc-
tor reviews the decision of a hearing
examiner pursuant to paragraph (a) of
this section, or when the Director con-
ducts the hearing, the applicant or re-
cipient shall be given reasonable oppor-
tunity to file with it briefs or other
written statements of the recipient’s
contentions, and a written copy of the
final decision of the Director will be
sent to the applicant or recipient and
to the complainant, if any.

(c) Decisions on record where a hearing
is waived. When a hearing is waived
pursuant to §1203.9, a decision shall be
made by ACTION on the record and a
written copy of the decision shall be
sent to the applicant or recipient, and
to the complainant, if any.

(d) Rulings required. Each decision of
a hearing examiner or the Director
shall set forth a ruling on each finding,
conclusion, or exception presented, and
shall identify the requirement or re-
quirements imposed by or pursuant to
this part with which it is found that
the applicant or recipient has failed to
comply.

(e) Approval by ACTION. A final deci-
sion by an official of ACTION other
than by the Director, which provides
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for the suspension or termination of, or
the refusal to grant or continue Fed-
eral financial assistance, or the imposi-
tion of any other sanction available
under this part or title VI, shall
promptly be transmitted to the Direc-
tor, who may approve the decision, va-
cate it, or remit or mitigate a sanction
imposed.

(f) Content of orders. The final deci-
sion may provide for suspension or ter-
mination of, or refusal to grant or con-
tinue Federal financial assistance, in
whole or in part, under the program in-
volved, and may contain the terms,
conditions, and other provisions as are
consistent with and will effectuate the
purposes of title VI and this part, in-
cluding provisions designed to assure
that Federal financial assistance will
not thereafter be extended under the
programs to the applicant or recipient
determined by the decision to be in de-
fault in its performance of an assur-
ance given by it under this part, or to
have otherwise failed to comply with
this part, unless and until it corrects
its noncompliance and satisfies AC-
TION that it will fully comply with
this part.

(g) Post-termination proceedings. (1) An
applicant or recipient adversely af-
fected by an order issued under para-
graph (f) of this section shall be re-
stored to full eligibility to receive Fed-
eral financial assistance if it satisfies
the terms and conditions of the order
for eligibility, or if it brings itself into
compliance with this part and provides
reasonable assurance that it will fully
comply with this part.

(2) An applicant or recipient ad-
versely affected by an order entered
pursuant to paragraph (f) of this sec-
tion may at any time request ACTION
to restore fully its eligibility to receive
Federal financial assistance. A request
shall be supported by information
showing that the applicant or recipient
has met the requirements of paragraph
(9)(1) of this section. If ACTION deter-
mines that those requirements have
been satisfied, it shall restore the eligi-
bility.

(3) If ACTION denies a request, the
applicant or recipient may submit a re-
quest for a hearing in writing, speci-
fying why it believes ACTION is in
error. The applicant or recipient shall
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be given an expeditious hearing, with a
decision on the record in accordance
with the rules or procedures issued by
ACTION. The applicant or recipient
shall be restored to eligibility if it
proves at the hearing that it satisfied
the requirements of paragraph (g)(1) of
this section. While proceedings under
this paragraph are pending, the sanc-
tions imposed by the order issued
under paragraph (f) of this section re-
main in effect.

§1203.11 Judicial review.

Action taken pursuant to section 602
of title VI is subject to judicial review
as provided in section 603 of title VI.

§1203.12 Effect on other regulations,
forms, and instructions.

(a) Effect on other regulations. Regula-
tions, orders, or like directions issued
before the effective date of this part by
ACTION which impose requirements
designed to prohibit discrimination
against individuals on the ground of
race, color, or national origin under a
program to which this part applies, and
which authorizes the suspension or ter-
mination of or refusal to grant or to
continue Federal financial assistance
to an applicant for or recipient of as-
sistance under a program for failure to
comply with the requirements, are su-
perseded to the extent that discrimina-
tion is prohibited by this part, except
that nothing in this part relieves a per-
son of an obligation assumed or im-
posed under a superseded regulation,
order, instruction, or like direction, be-
fore the effective date of this part. This
part does not supersede any of the fol-
lowing (including future amendments
thereof):

(1) Executive Order 11246 (3 CFR, 1965
Supp.) and regulations issued there
under or

(2) Any other orders, regulations, or
instructions, insofar as these orders,
regulations, or instructions prohibit
discrimination on the ground of race,
color, or national origin in a program
or situation to which this part is inap-
plicable, or prohibit discrimination on
any other ground.

(b) Forms and instructions. ACTION
shall issue and promptly make avail-
able to all interested persons forms and
detailed instructions and procedures
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for effectuating this part as applied to
programs to which this part applies,
and for which it is responsible.

(c) Supervision and coordination. AC-
TION may from time to time assign to
officials of ACTION, or to officials of
other departments or agencies of the
Government with the consent of the
departments or agencies, responsibil-
ities in connection with the effec-
tuation of the purposes of title VI and
this part (other than responsibilities
for final decision as provided in
§1203.10), including the achievement of
effective coordination and maximum
uniformity within ACTION and within
the executive branch in the application
of title VI and this part to similar pro-
grams and in similar situations. An ac-
tion taken, determination made, or re-
quirement imposed by an official of an-
other department or agency acting pur-
suant to an assignment of responsi-
bility under this paragraph shall have
the same effect as though the action
had been taken by ACTION.

APPENDIX A TO PART 1203—PROGRAMS
TO WHICH THIS PART APPLIES

1. Grants for the development or operation
of retired senior volunteer programs pursu-
ant to section 601 of the Older Americans Act
of 1965, as amended (42 U.S.C. 3044).

2. Grants for the development and oper-
ation of foster grandparents projects pursu-
ant to section 611 of the Older Americans Act
of 1965, as amended (42 U.S.C. 3044b).

APPENDIX B TO PART 1203—PROGRAMS
TO WHICH THIS PART APPLIES WHEN
A PRIMARY OBJECTIVE OF THE FED-
ERAL FINANCIAL ASSISTANCE IS ToO
PROVIDE EMPLOYMENT

1. Grants for the development or operation
of retired senior volunteer programs pursu-
ant to section 601 of the Older Americans Act
of 1965, as amended (42 U.S.C. 3044).

2. Grants for the development and oper-
ation of foster grandparents projects pursu-
ant to section 611 of the Older Americans Act
of 1965, as amended (42 U.S.C. 3044b).

PART 1204—OFFICIAL SEAL

Sec.

1204.1 Authority.

1204.2 Description.

1204.3 Custody and authorization to affix.
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AUTHORITY: Sec. 402, Pub. L. 93-113, 87 Stat.
407 (42 U.S.C. 5042).

SOURCE: 38 FR 34118, Dec. 11, 1973, unless
otherwise noted.

§1204.1 Authority.

Pursuant to section 402(9) of Pub. L.
93-113, the ACTION official seal and de-
sign thereof which accompanies and is
made part of this document, is hereby
adopted and approved, and shall be ju-
dicially noticed.

[52 FR 20714, June 3, 1987]

§1204.2 Description.

The official seal of ACTION
scribed as follows:

(a) The words ‘““The Federal Domestic
Volunteer Agency USA™ are in blue
capital letters and form the outer cir-
cle of the seal.

(b) Within the circle of letters, on a
field of white, appears the logotype
word “ACTION” in blue, capital letters
and in Italic type.

(c) The logotype word “ACTION” is
split; “ACT” on a higher level and
“ION” drops down to a slightly lower
level.

(d) Two red bars, also split on two
levels, underline the logotype word
“ACTION.”

The official seal of ACTION is modi-
fied when reproduced in black and
white and when embossed, as it appears
below.

is de-
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[52 FR 20714, June 3, 1987]
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§1204.3 Custody and authorization to
affix.

(a) The seal is the official emblem of
ACTION and its use is therefore per-
mitted only as provided in this part.

(b) The seal shall be kept in the cus-
tody of the General Counsel, or any
other person he authorizes, and should
be affixed by him, the Director or the
Deputy Director to all commissions of
officials of ACTION, and used to au-
thenticate records of ACTION and for
other official purposes. The General
Counsel may redelegate and authorize
redelegations of, this authority.

(c) The Director shall designate and
prescribe by internal written delega-
tions and policies the use of the seal
for other publication and display pur-
poses and those ACTION officials au-
thorized to affix the seal for these pur-
poses.

(d) Use by any person or organization
outside of the Agency may be made
only with the Agency’s prior written
approval. Such request must be made
in writing to the General Counsel.

PART 1206—GRANTS AND CON-
TRACTS—SUSPENSION AND TER-
MINATION AND DENIAL OF AP-
PLICATION FOR REFUNDING

Subpart A—Suspension and Termination of
Assistance

Sec.

1206.1-1
1206.1-2
1206.1-3
1206.1-4

Purpose and scope.

Application of this part.

Definitions.

Suspension.

1206.1-5 Termination.

1206.1-6 Time and place of termination
hearings.

1206.1-7 Termination hearing procedures.

1206.1-8 Decisions and notices regarding ter-
mination.

1206.1-9 Right to counsel; travel expenses.

1206.1-10 Modification of procedures by con-
sent.

1206.1-11 Other remedies.

Subpart B—Denial of Application for
Refunding

1206.2-1
1206.2-2
1206.2-3
1206.2-4
1206.2-5

Applicability of this subpart.
Purpose.

Definitions.

Procedures.

Right to counsel.
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AUTHORITY: 42 U.S.C. 4951 et R 1996, Jan. 16,
1974, unless otherwise noted.

Subpart A—Suspension and
Termination of Assistance

§1206.1-1 Purpose and scope.

(a) This subpart establishes rules and
review procedures for the suspension
and termination of assistance provided
by ACTION pursuant to various sec-
tions of titles I, Il and 11l of the Do-
mestic Volunteer Service Act of 1973, 87
Stat. 394, Pub. L. 93-113, (hereinafter
the Act) because of a material failure
of a recipient to comply with the terms
and conditions of any grant or contract
providing assistance under these sec-
tions of the Act, including applicable
laws, regulations, issued program
guidelines, instructions, grant condi-
tions or approved work programs.

(b) However, this subpart shall not
apply to any administrative action of
the ACTION Agency based upon any
violation, or alleged violation, of title
VI of the Civil Rights Act of 1964 and
sections 417 (a) and (b) of Pub. L. 93-113
relating to nondiscrimination. In the
case of any such violation or alleged
violation other provisions of this chap-
ter shall apply.

§1206.1-2 Application of this part.

This subpart applies to programs au-
thorized under titles I, 11, and |11 of the
Act.

§1206.1-3 Definitions.

As used in this subpart—

(@) The terms “ACTION” or “AC-
TION Agency’” include each Regional
Office.

(b) The term Director means the Di-
rector of the ACTION Agency.

(c) The term responsible ACTION offi-
cial means the Director and Deputy Di-
rector of ACTION, appropriate Re-
gional Director and any ACTION head-
quarters or regional office official who
is authorized to make the grant of as-
sistance in question. In addition to the
foregoing officials, in the case of the
suspension proceedings described in
§1206.1-4, the term ‘‘responsible AC-
TION official’’ shall also include a des-
ignee of an ACTION official who is au-
thorized to make the grant of assist-
ance in question.
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(d) The term assistance means assist-
ance under titles I, 11 and 11l of the Act
in the form of grants or contracts in-
volving Federal funds for the adminis-
tration of which ACTION has primary
responsibility.

(e) The term recipient means a public
or private agency, institution or orga-
nization or a State or other political
jurisdiction which has received assist-
ance under title I, I, or 11l of the Act,
but does not include individuals who
ultimately receive benefits under any
program of assistance or volunteers
participating in any program.

(f) The term agency means a public or
private agency, institution, or organi-
zation or a State or other political ju-
risdiction with which the recipient has
entered into an arrangement, contract
or agreement to assist in its carrying
out of the development, conduct and
administration of all or part of a
project assisted under titles I, Il and
1.

(g) The term party in the case of a
termination hearing means ACTION,
the recipient concerned, and any other
agency or organization which has a
right or which has been granted per-
mission by the presiding officer to par-
ticipate in a hearing concerning termi-
nation of assistance to the recipient
pursuant to §1206.1-5(e).

(h) The term termination means any
action permanently terminating or
curtailing assistance to all or any part
of a program prior to the time that
such assistance is concluded by the
terms and conditions of the document
in which such assistance is extended,
but does not include the refusal to pro-
vide new or additional assistance.

(i) The term suspension means any ac-
tion temporarily suspending or cur-
tailing assistance in whole or in part,
to all or any part of a program, prior to
the time that such assistance is con-
cluded by the terms and conditions of
the document in which such assistance
is extended, but does not include the
refusal to provide new or additional as-
sistance.

§1206.1-4 Suspension.

(a) General. The responsible ACTION
official may suspend assistance to a re-
cipient in whole or in part for a mate-
rial failure or threatened material fail-
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ure to comply with any requirement
stated in §1206.1-1. Such suspension
shall be pursuant to notice and oppor-
tunity to show cause why assistance
should not be suspended as provided in
paragraph (b) of this section. However,
in emergency cases, where the respon-
sible ACTION official determines sum-
mary action is appropriate, the alter-
native summary procedure of para-
graph (c) of this section shall be fol-
lowed.

(b) Suspension on notice. (1) Except as
provided in paragraph (c) of this sec-
tion, the procedure for suspension shall
be on notice of intent to suspend as
hereinafter provided.

(2) The responsible ACTION official
shall notify the recipient by letter or
by telegram that ACTION intends to
suspend assistance in whole or in part
unless good cause is shown why assist-
ance should not be suspended. In such
letter or telegram the responsible AC-
TION official shall specify the grounds
for the proposed suspension and the
proposed effective date of the suspen-
sion.

(3) The responsible ACTION official
shall also inform the recipient of its
right to submit written material in op-
position to the intended suspension and
of its right to request an informal
meeting at which the recipient may re-
spond and attempt to show why such
suspension should not occur. The pe-
riod of time within which the recipient
may submit such written material or
request the informal meeting shall be
established by the responsible ACTION
official in the notice of intent to sus-
pend. However, in no event shall the
period of time within which the recipi-
ent must submit written material or
request such a meeting be less than 5
days after the notice of intent to sus-
pend assistance has been sent. If the re-
cipient requests a meeting, the respon-
sible ACTION official shall fix a time
and place for the meeting, which shall
not be less than 5 days after the recipi-
ent’s request is received by ACTION.

(4) In lieu of the provisions of para-
graph (b)(3) of this section dealing with
the right of the recipient to request an
informal meeting, the responsible AC-
TION official may on his own initiative
establish a time and place for such a
meeting and notify the recipient in
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writing or by telegram. However, in no
event shall such a meeting be sched-
uled less than seven days after the no-
tice of intent to suspend assistance is
sent to the recipient.

(5) The responsible ACTION official
may in his discretion extend the period
of time or date referred to in the pre-
vious paragraphs of this section and
shall notify the recipient in writing or
by telegram of any such extension.

(6) At the time the responsible AC-
TION official sends the notification re-
ferred to in paragraphs (b) (2), (3), and
(4) of this section to the recipient, he
shall also send a copy of it to any agen-
cy whose activities or failures to act
have substantially contributed to the
proposed suspension, and shall inform
such agency that it is entitled to sub-
mit written material or to participate
in the informal meeting referred to in
paragraphs (b) (3) and (4) of this sec-
tion. In addition the responsible AC-
TION official may in his discretion
give such notice to any other agency.

(7) Within 3 days of receipt of the no-
tice referred to in paragraphs (b) (2),
(3), and (4) of this section, the recipient
shall send a copy of such notice and a
copy of these regulations to all agen-
cies which would be financially af-
fected by the proposed suspension ac-
tion. Any agency that wishes to submit
written material may do so within the
time stated in the notice. Any agency
that wishes to participate in the infor-
mal meeting with the responsible AC-
TION official contemplated herein may
request permission to do so from the
responsible ACTION official, who may
in his discretion grant or deny such
permission. In acting upon any such re-
quest from an agency, the responsible
ACTION official shall take into ac-
count the effect of the proposed suspen-
sion on the particular agency, the ex-
tent to which the meeting would be-
come unduly complicated as a result of
granting such permission, and the ex-
tent to which the interests of the agen-
cy requesting such permission appear
to be adequately represented by other
participants.

(8) In the notice of intent to suspend
assistance the responsible ACTION offi-
cial shall invite voluntary action to
adequately correct the deficiency
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which led to the initiation of the sus-
pension proceeding.

(9) The responsible ACTION official
shall consider any timely material pre-
sented to him in writing, any material
presented to him during the course of
the informal meeting provided for in
paragraphs (b) (3) and (4) of this section
as well as any showing that the recipi-
ent has adequately corrected the defi-
ciency which led to the initiation of
suspension proceedings. If after consid-
ering the material presented to him
the responsible ACTION official con-
cludes the recipient has failed to show
cause why assistance should not be sus-
pended, he may suspend assistance in
whole or in part and under such terms
and conditions as he shall specify.

(10) Notice of such suspension shall
be promptly transmitted to the recipi-
ent and shall become effective upon de-
livery. Suspension shall not exceed 30
days unless during such period of time
termination proceedings are initiated
in accordance with §1206.1-5, or unless
the responsible ACTION official and
the recipient agree to a continuation of
the suspension for an additional period
of time. If termination proceedings are
initiated, the suspension of assistance
shall remain in full force and effect
until such proceedings have been fully
concluded.

(11) During a period of suspension no
new expenditures shall be made and no
new obligations shall be incurred in
connection with the suspended pro-
gram except as specifically authorized
in writing by the responsible ACTION
official. Expenditures to fulfill legally
enforceable commitments made prior
to the notice of suspension, in good
faith and in accordance with the recipi-
ent’s approved work program, and not
in anticipation of suspension or termi-
nation, shall not be considered new ex-
penditures. However, funds shall not be
recognized as committed solely be-
cause the recipient has obligated them
by contract or otherwise to an agency.

NoTE: Willful misapplication of funds may
violate Federal criminal statutes.

(12) The responsible ACTION official
may in his discretion modify the
terms, conditions and nature of the
suspension or rescind the suspension
action at any time on his own initia-
tive or upon a showing satisfactory to
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him that the recipient had adequately
corrected the deficiency which led to
the suspension and that repetition is
not threatened. Suspensions partly or
fully rescinded may, in the discretion
of the responsible ACTION official be
reimposed with or without further pro-
ceedings: Provided however, That the
total time of suspension may not ex-
ceed 30 days unless termination pro-
ceedings are initiated in accordance
with §1206.1-5 or unless the responsible
ACTION official and the recipient
agree to a continuation of the suspen-
sion for an additional period of time. If
termination proceedings are initiated,
the suspension of assistance shall re-
main in full force and effect until such
proceedings have been fully concluded.

(c) Summary suspension. (1) The re-
sponsible ACTION official may suspend
assistance without the prior notice and
opportunity to show cause provided in
paragraph (b) of this section if he de-
termines in his discretion that imme-
diate suspension is necessary because
of a serious risk of: (i) Substantial in-
jury to or loss of project funds or prop-
erty, or

(ii) Violation of a Federal, State or
local criminal statute, or

(iii) Violation of section 403 of Pub.
L. 93-113 or of ACTION rules, regula-
tions, guidelines and instructions, pub-
lished in accordance with section 420 of
Pub. L. 93-113, implementing this sec-
tion of the Act, and that such risk is
sufficiently serious to outweigh the
general policy in favor of advance no-
tice and opportunity to show cause.

(2) Notice of summary suspension
shall be given to the recipient by letter
or by telegram, shall become effective
upon delivery to the recipient, and
shall specifically advise the recipient
of the effective date of the suspension
and the extent, terms, and condition of
any partial suspension. The notice
shall also forbid the recipient to make
any new expenditures or incur any new
obligations in connection with the sus-
pended portion of the program. Expend-
itures to fulfill legally enforceable
commitments made prior to the notice
of suspension, in good faith and in ac-
cordance with the recipient’s approved
work program, and not in anticipation
of suspension or termination, shall not
be considered new expenditures. How-
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ever, funds shall not be recognized as
committed by a recipient solely be-
cause the recipient obligated them by
contract or otherwise to an agency.
(See note under paragraph (b)(11) of
this section.)

(3) In the notice of summary suspen-
sion the responsible ACTION official
shall advise the recipient that it may
request ACTION to provide it with an
opportunity to show cause why the
summary suspension should be re-
scinded. If the recipient requests such
an opportunity, the responsible AC-
TION official shall immediately inform
the recipient in writing of the specific
grounds for the suspension and shall
within 7 days after receiving such re-
quest from the recipient hold an infor-
mal meeting at which the recipient
may show cause why the summary sus-
pension should be rescinded. Notwith-
standing the provisions of this para-
graph, the responsible ACTION official
may proceed to initiate termination
proceedings at any time even though
assistance to the recipient has been
suspended in whole or in part. In the
event that termination proceedings are
initiated, the responsible ACTION offi-
cial shall nevertheless afford the re-
cipient, if it so requests, an oppor-
tunity to show cause why suspension
should be rescinded pending the out-
come of the termination proceedings.

(4) Copies of the notice of summary
suspension shall be furnished by the re-
cipient to agencies in the same manner
as notices of intent to suspend as set
forth in paragraphs (b) (6), (7), and (8)
of this section. Agencies may submit
written material to the responsible AC-
TION official or to participate in the
informal meeting as in the case of in-
tended suspension proceedings set forth
in paragraphs (b) (6) and (7) of this sec-
tion.

(5) The effective period of a summary
suspension of assistance may not ex-
ceed 30 days unless termination pro-
ceedings are initiated in accordance
with 8§1206.1-5, or unless the parties
agree to a continuation of summary
suspension for an additional period of
time, or unless the recipient, in accord-
ance with paragraph (c)(3) of this sec-
tion, requests an opportunity to show
cause why the summary suspension
should be rescinded.
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(6) If the recipient requests an oppor-
tunity to show cause why a summary
suspension action should be rescinded
the suspension of assistance shall con-
tinue in effect until the recipient has
been afforded such opportunity and a
decision has been made. Such a deci-
sion shall be made within 5 days after
the conclusion of the informal meeting
referred to in paragraph (c)(3) of this
section. If the responsible ACTION offi-
cial concludes, after considering all
material submitted to him, that the re-
cipient has failed to show cause why
the suspension should be rescinded, the
responsible ACTION official may con-
tinue the suspension in effect for an ad-
ditional 7 days: Provided however, That
if termination proceedings are initi-
ated, the summary suspension of as-
sistance shall remain in full force and
effect until all termination proceedings
have been fully concluded.

§1206.1-5 Termination.

(a) If the responsible ACTION official
believes that an alleged failure to com-
ply with any requirement stated in
§1206.1-1 may be sufficiently serious to
warrant termination of assistance,
whether or not assistance has been sus-
pended, he shall so notify the recipient
by letter or telegram. The notice shall
state that there appear to be grounds
which warrant terminating the assist-
ance and shall set forth the specific
reasons therefor. If the reasons result
in whole or substantial part from the
activities of an agency other than the
grantee, the notice shall identify that
agency. The notice shall also advise
the recipient that the matter has been
set down for hearing at a stated time
and place, in accordance with §1206.1-6.
In the alternative the notice shall ad-
vise the recipient of its right to request
a hearing and shall fix a period of time
which shall not be less than 10 days in
which the recipient may request such a
hearing.

(b) Termination hearings shall be
conducted in accordance with the pro-
vision of 8§§1206.1-7 and 1206.1-8. They
shall be scheduled for the earliest prac-
ticable date, but not later than 30 days
after a recipient has requested such a
hearing in writing or by telegram. Con-
sideration shall be given to a request
by a recipient to advance or postpone
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the date of a hearing scheduled by AC-
TION. Any such hearing shall afford
the recipient a full and fair oppor-
tunity to demonstrate that it is in
compliance with requirements speci-
fied in §1206.1-1. In any termination
hearing, ACTION shall have the burden
of justifying the proposed termination
action. However, if the basis of the pro-
posed termination is the failure of a re-
cipient to take action required by law,
regulation, or other requirement speci-
fied in §1206.1-1, the recipient shall
have the burden of proving that such
action was timely taken.

(c) If a recipient requests ACTION to
hold a hearing in accordance with para-
graph (a) of this section, it shall send a
copy of its request for such a hearing
to all agencies which would be finan-
cially affected by the termination of
assistance and to each agency identi-
fied in the notice pursuant to para-
graph (a) of this section. This material
shall be sent to these agencies at the
same time the recipient’s request is
made to ACTION. The recipient shall
promptly send ACTION a list of the
agencies to which it has sent such ma-
terial and the date on which it was
sent.

(d) If the responsible ACTION official
pursuant to paragraph (a) of this sec-
tion informs a recipient that a pro-
posed termination action has been set
for hearing, the recipient shall within 5
days of its receipt of this notice send a
copy of it to all agencies which would
be financially affected by the termi-
nation and to each agency identified in
the notice pursuant to paragraph (a) of
this section. The recipient shall send
the responsible ACTION official a list
of all agencies notified and the date of
notification.

(e) If the responsible ACTION official
has initiated termination proceedings
because of the activities of an agency,
that agency may participate in the
hearing as a matter of right. Any other
agency, person, or organization that
wishes to participate in the hearing
may, in accordance with §1206.1-7(d),
request permission to do so from the
presiding officer of the hearing. Such
participation shall not, without the
consent of ACTION and the recipient,
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alter the time limitations for the deliv-
ery of papers or other procedures set
forth in this section.

(f) The results of the proceeding and
any measure taken thereafter by AC-
TION pursuant to this part shall be
fully binding upon the recipient and all
agencies whether or not they actually
participated in the hearing.

(9) A recipient may waive a hearing
by notice to the responsible ACTION
official in writing and submit written
information and argument for the
record. Such material shall be sub-
mitted to the responsible ACTION offi-
cial within a reasonable period of time
to be fixed by him upon the request of
the recipient. The failure of a recipient
to request a hearing, or to appear at a
hearing for which a date has been set,
unless excused for good cause, shall be
deemed a waiver of the right to a hear-
ing and consent to the making of a de-
cision on the basis of such information
as is then in the possession of ACTION.

(h) The responsible ACTION official
may attempt, either personally or
through a representative, to resolve
the issues in dispute by informal means
prior to the date of any applicable
hearing.

§1206.1-6 Time and place of termi-
nation hearings.

The termination hearing shall be
held in Washington, DC, or in the ap-
propriate Regional Office, at a time
and place fixed by the responsible AC-
TION official unless he determines that
the convenience of ACTION, or of the
parties or their representatives, re-
quires that another place be selected.

§1206.1-7 Termination hearing proce-
dures.

(a) General. The termination hearing,
decision, and any review thereof shall
be conducted in accordance with the
rules of procedure set forth in this sec-
tion and §§1206.1-8 and 1206.1-9.

(b) Presiding officer. (1) The presiding
officer at the hearing shall be the re-
sponsible ACTION official or, at the
discretion of the responsible ACTION
official, an independent hearing exam-
iner designated as promptly as possible
in accordance with section 3105 of title
5 of the United States Code. The pre-
siding officer shall conduct a full and
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fair hearing, avoid delay, maintain
order, and make a sufficient record for
a full and true disclosure of the facts
and issues. To accomplish these ends,
the presiding officer shall have all pow-
ers authorized by law, and he may
make all procedural and evidentiary
rulings necessary for the conduct of
the hearing. The hearing shall be open
to the public unless the presiding offi-
cer for good cause shown shall other-
wise determine.

(2) After the notice described in para-
graph (f) of this section is filed with
the presiding officer, he shall not con-
sult any person or party on a fact in
issue unless on written notice and op-
portunity for all parties to participate.
However, in performing his functions
under this part the presiding officer
may use the assistance and advice of
an attorney designated by the General
Counsel of ACTION or the appropriate
Regional Counsel: Provided, That the
attorney designated to assist him has
not represented ACTION or any other
party or otherwise participated in a
proceeding, recommendation, or deci-
sion in the particular matter.

(c) Presentation of evidence. Both AC-
TION and the recipient are entitled to
present their case by oral or documen-
tary evidence, to submit rebuttal evi-
dence and to conduct such examination
and cross-examination as may be re-
quired for a full and true disclosure of
all facts bearing on the issues. The
issues shall be those stated in the no-
tice required to be filed by paragraph
(f) of this section, those stipulated in a
prehearing conference or those agreed
to by the parties.

(d) Participation. (1) In addition to
ACTION, the recipient, and any agency
which has a right to appear, the pre-
siding officer in his discretion may per-
mit the participation in the pro-
ceedings of such persons or organiza-
tions as he deems necessary for a prop-
er determination of the issues involved.
Such participation may be limited to
those issues or activities which the
presiding officer believes will meet the
needs of the proceeding, and may be
limited to the filing of written mate-
rial.

(2) Any person or organization that
wishes to participate in a proceeding
may apply for permission to do so from
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the presiding officer. This application,
which shall be made as soon as possible
after the notice of suspension or pro-
posed termination has been received by
the recipient, shall state the appli-
cant’s interest in the proceeding, the
evidence or arguments the applicant
intends to contribute, and the neces-
sity for the introduction of such evi-
dence or arguments.

(3) The presiding officer shall permit
or deny such participation and shall
give notice of his decision to the appli-
cant, the recipient, and ACTION, and,
in the case of denial, a brief statement
of the reasons therefor: Provided how-
ever, That the presiding officer may
subsequently permit such participation
if, in his opinion, it is warranted by
subsequent circumstances. If participa-
tion is granted, the presiding officer
shall notify all parties of that fact and
may, in appropriate cases, include in
the notification a brief statement of
the issues as to which participation is
permitted.

(4) Permission to participate to any
extent is not a recognition that the
participant has any interest which may
be adversely affected or that the par-
ticipant may be aggrieved by any deci-
sion, but is allowed solely for the aid
and information of the presiding offi-
cer.

(e) Filing. All papers and documents
which are required to be filed shall be
filed with the presiding officer. Prior to
filing, copies shall be sent to the other
parties.

(f) Notice. The responsible ACTION of-
ficial shall send the recipient and any
other party a written notice which
states the time, place, nature of the
hearing, the legal authority and juris-
diction under which the hearing is to
be held. The notice shall also identify
with reasonable specificity the facts
relied on as justifying termination and
the ACTION requirements which it is
contended the recipient has violated.
The notice shall be filed and served not
later than 10 days prior to the hearing
and a copy thereof shall be filed with
the presiding officer.

(g) Notice of intention to appear. The
recipient and any other party which
has a right or has been granted permis-
sion to participate in the hearing shall
give written confirmation to ACTION
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of its intention to appear at the hear-
ing 3 days before it is scheduled to
occur. Failing to do so may, at the dis-
cretion of the presiding officer, be
deemed a waiver of the right to a hear-
ing.

(h) Form and date of service. All papers
and documents filed or sent to party
shall be signed in ink by the appro-
priate party or his authorized rep-
resentative. The date on which papers
are filed shall be the day on which the
papers or documents are deposited,
postage prepaid in the U.S. mail, or are
delivered in person: Provided however,
That the effective date of the notice
that there appear to be grounds which
warrant terminating assistance shall
be the date of its delivery or attempted
delivery at the recipient’s last known
address as reflected in the records of
ACTION.

(i) Prehearing conferences. Prior to the
commencement of a hearing the pre-
siding officer may, subject to the pro-
visions of paragraph (b)(2) of this sec-
tion, require the parties to meet with
him or correspond with him concerning
the settlement of any matter which
will expedite a quick and fair conclu-
sion of the hearing.

(J) Evidence. Technical rules of evi-
dence shall not apply to hearings con-
ducted pursuant to this subpart, but
the presiding officer shall apply rules
or principles designed to assure produc-
tion of relevant evidence and to subject
testimony to such examination and
crossexamination as may be required
for a full and true disclosure of the
facts. The presiding officer may ex-
clude irrelevant, immaterial, or unduly
repetitious evidence. A transcription
shall be made of the oral evidence and
shall be made available to any partici-
pant upon payment of the prescribed
costs. All documents and other evi-
dence submitted shall be open to exam-
ination by the parties and opportunity
shall be given to refute facts and argu-
ments advanced on either side of the
issues.

(k) Depositions. If the presiding offi-
cer determines that the interests of
justice would be served, he may au-
thorize the taking of depositions pro-
vided that all parties are afforded an
opportunity to participate in the tak-
ing of the depositions. The party who



§1206.1-8

requested the deposition shall arrange
for a transcript to be made of the pro-
ceedings and shall upon request, and at
his expense, furnish all other parties
with copies of the transcript.

(I) Official notice. Official notice may
be taken of a public document, or part
thereof, such as a statute, official re-
port, decision, opinion or published sci-
entific date issued by any agency of the
Federal Government or a State or local
government and such document or data
may be entered on the record without
further proof of authenticity. Official
notice may also be taken of such mat-
ters as may be judicially noticed in the
courts of the United States, or any
other matter of established fact within
the general knowledge of ACTION. If
the decision of the presiding officer
rests on official notice of a material
fact not appearing in evidence, a party
shall on timely request be afforded an
opportunity to show the contrary.

(m) Proposed findings and conclusions.
After the hearing has concluded, but
before the presiding officer makes his
decision, he shall afford each partici-
pant a reasonable opportunity to sub-
mit proposed findings of fact and con-
clusions. After considering each pro-
posed finding or conclusion the pre-
siding officer shall state in his decision
whether he has accepted or rejected
them in accordance with the provisions
of §1206.1-8(a).

§1206.1-8 Decisions and notices re-
garding termination.

(a) Each decision of a presiding offi-
cer shall set forth his findings of fact,
and conclusions, and shall state wheth-
er he has accepted or rejected each pro-
posed finding of fact and conclusion
submitted by the parties, pursuant to
§1206.1-7(m). Findings of fact shall be
based only upon evidence submitted to
the presiding officer and matters of
which official notice has been taken.
The decision shall also specify the re-
quirement or requirements with which
it is found that the recipient has failed
to comply.

(b) The decision of the presiding offi-
cer may provide for continued suspen-
sion or termination of assistance to the
recipient in whole or in part, and may
contain such terms, conditions, and
other provisions as are consistent with
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and will effectuate the purposes of the
Act.

(c) If the hearing is held by an inde-
pendent hearing examiner rather than
by the responsible ACTION official, he
shall make an initial decision, and a
copy of this initial decision shall be
mailed to all parties. Any party may,
within 20 days of the mailing of such
initial decision, or such longer period
of time as the presiding officer speci-
fies, file with the responsible ACTION
official his written exceptions to the
initial decision and any supporting
brief or statement. Upon the filing of
such exceptions, the responsible AC-
TION official shall, within 20 days of
the mailing of the exceptions, review
the initial decision and issue his own
written decision thereof, including the
reasons therefore. The decision of the
responsible ACTION official may in-
crease, modify, approve, vacate, remit,
or mitigate any sanction imposed in
the initial decision or may remand the
matter to the presiding officer for fur-
ther hearing or consideration.

(d) Whenever a hearing is waived, a
decision shall be made by the respon-
sible ACTION official and a written
copy of the final decision of the respon-
sible ACTION official shall be given to
the recipient.

(e) The recipient may request the Di-
rector to review a final decision by the
responsible ACTION official which pro-
vides for the termination of assistance.
Such a request must be made in writ-
ing within 15 days after the recipient
has been notified of the decision in
question and must state in detail the
reasons for seeking the review. In the
event the recipient requests such a re-
view, the Director or his designee shall
consider the reasons stated by the re-
cipient for seeking the review and shall
approve, modify, vacate or mitigate
any sanction imposed by the respon-
sible ACTION official or remand the
matter to the responsible ACTION offi-
cial for further hearing or consider-
ation. The decision of the responsible
ACTION official will be given great
weight by the Director or his designee
during the review. During the course of
his review the Director or his designee
may, but is not required to, hold a
hearing or allow the filing of briefs and
arguments. Pending the decision of the
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Direct or his designee assistance shall
remain suspended under the terms and
conditions specified by the responsible
ACTION official, unless the responsible
ACTION official or the Director or his
designee otherwise determines. Every
reasonable effort shall be made to com-
plete the review by the Director or his
designee within 30 days of receipt by
the Director of the recipient’s request.
The Director or his designee may how-
ever extend this period of time if he de-
termines that additional time is nec-
essary for an adequate review.

§1206.1-9 Right to counsel; travel ex-
penses.

In all proceedings under this subpart,
whether formal or informal, the recipi-
ent and ACTION shall have the right to
be represented by counsel or other au-
thorized representatives. If the recipi-
ent and any agency which has a right
to participate in an informal meeting
pursuant to §1206.1-4 or a termination
hearing pursuant to §1206.1-7 do not
have an attorney acting in that capac-
ity as a regular member of the staff of
the organization or a retainer arrange-
ment with an attorney, the Boards of
Directors of such recipient and agency
will be authorized to designate an at-
torney to represent their organizations
at any such show cause proceeding or
termination hearing and to transfer
sufficient funds from the Federal grant
monies they have received for the
project to pay the fees, travel, and per
diem expenses of such attorney. The
fees for such attorney shall be the rea-
sonable and customary fees for an at-
torney practicing in the locality of the
attorney. However, such fees shall not
exceed $100 per day without the prior
express written approval of ACTION.
Travel and per diem expenses may be
paid to such attorney only in accord-
ance with the policies set forth in the
Standard Government Travel Regula-
tions and in 8§§1206.3-1 and 1206.3-6 of
this chapter. The Boards of Directors
of the recipient or any agency which
has a right to participate in an infor-
mal meeting pursuant to §1206.1-4 or a
termination hearing pursuant to
§1206.1-7 will also be authorized to des-
ignate two persons in addition to an at-
torney whose travel and per diem ex-
penses to attend the meeting or hear-
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ing may be paid from Federal grant or
contract monies. Such travel and per
diem expenses shall conform to the
policies set forth in the Standard Gov-
ernment Travel Regulations and in
§§1206.3-1 and 1206.3-6 of this chapter.

§1206.1-10 Modification of procedures
by consent.

The responsible ACTION official or
the presiding officer of a termination
hearing may alter, eliminate or modify
any of the provisions of this subpart
with the consent of the recipient and,
in the case of a termination hearing,
with the consent of all agencies that
have a right to participate in the hear-
ing pursuant to §1206.1-5(e). Such con-
sent must be in writing or be recorded
in the hearing transcript.

§1206.1-11 Other remedies.

The procedures established by this
subpart shall not preclude ACTION
from pursuing any other remedies au-
thorized by law.

Subpart B—Denial of Application
for Refunding

SOURCE: 47 FR 5719, Feb. 8, 1982, unless oth-
erwise noted.

§1206.2-1 Applicability of this subpart.

This subpart applies to grantees and
contractors receiving financial assist-
ance and to sponsors who receive vol-
unteers under the Domestic Volunteer
Service Act of 1973, as amended, 42
U.S.C. 4951 et seq. The procedures in
this subpart do not apply to review of
applications for the following:

(@) University Year for ACTION
projects which have received federal
funds for five years;

(b) Mini-grants;

(c) Other projects for which specific
time limits with respect to federal as-
sistance are established in the original
notice of grant award or other docu-
ment providing assistance, where the
specified time limit has been reached;
and

(d) VISTA project extensions of less
than six months.
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§1206.2-2 Purpose.

This subpart establishes rules and re-
view procedures for the denial of a cur-
rent recipient’s application for refund-
ing.

§1206.2-3 Definitions.

As used in this subpart—"ACTION,”’
“Director,” and ‘“‘recipient’” shall be
defined in accordance with §1206.1-3.

Financial assistance and assistance in-
clude the services of volunteers sup-
ported in whole or in part with AC-
TION funds.

Program account means assistance
provided by ACTION to support a par-
ticular program activity; for example,
VISTA, Foster Grandparent Program,
Senior Companion Program and Re-
tired Senior VVolunteer Program.

Refunding includes renewal of an ap-
plication for the assignment of volun-
teers.

§1206.2-4 Procedures.

(a) The procedures set forth in para-
graphs (b) through (g) of this section
shall apply only where an application
for refunding submitted by a current
recipient is rejected or is reduced to 80
percent or less of the applied-for level
of funding or the recipient’s current
level of operations, whichever is less. It
is further a condition for application of
these procedures that the rejection or
reduction be based on circumstances
related to the particular grant or con-
tract. These procedures do not apply to
reductions based on legislative require-
ments, or on general policy or in in-
stances where, regardless of a recipi-
ent’s current level of operations, its ap-
plication for refunding is not reduced
by 20 percent or more. The fact that
the basis for rejecting an application
may also be a basis for termination
under subpart A of this part shall not
prevent the use of this subpart to the
exclusion of the procedures in subpart
A.

(b) Before rejecting an application of
a recipient for refunding ACTION shall
notify the recipient of its intention, in
writing, at least 75 days before the end
of the recipient’s current program year
or grant budget period. The notice
shall inform the recipient that a ten-
tative decision has been made to reject
or reduce an application for refunding.
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The notice shall state the reasons for
the tentative decision to which the re-
cipient shall address itself if it wishes
to make a presentation as described in
paragraphs (c) and (d) of this section.

(c) If the notice of tentative decision
is based on any reasons, other than
those described in paragraph (d) of this
section, including, but not limited to,
situations in which the recipient has
ineffectively managed Agency re-
sources or substantially failed to com-
ply with agency policy and overall ob-
jectives under a contract or grant
agreement with the Agency, the recipi-
ent shall be informed in the notice, of
the opportunity to submit written ma-
terial and to meet informally with an
ACTION official to show cause why its
application for refunding should not be
rejected or reduced. If the recipient re-
quests an informal meeting, such meet-
ing shall be held on a date specified by
ACTION. However, the meeting may
not, without the consent of the recipi-
ent, be scheduled sooner than 14 days,
nor more than 30 days, after ACTION
has mailed the notice to the recipient.
If the recipient requests an informal
meeting, the meeting shall be sched-
uled by ACTION as soon as possible
after receipt of the request. The offi-
cial who shall conduct this meeting
shall be an ACTION official who is au-
thorized to finally approve or make the
grant of assistance in question, or his
designee.

(d) If the notice of tentative decision
is based upon a specific charge of fail-
ure to comply with the terms and con-
ditions of the grant or contract, alleg-
ing wrongdoing on the part of the re-
cipient, the notice shall offer the re-
cipient an opportunity for an informal
hearing before a mutually agreed-upon
impartial hearing officer. The author-
ity of such hearing officer shall be lim-
ited to conducting the hearing and of-
fering recommendations. ACTION will
retain all authority to make the final
determination as to whether the appli-
cation should be finally rejected or re-
duced. If the recipient requests an in-
formal hearing, such hearing shall be
held at a date specified by ACTION.
However, such hearing may not, with-
out the consent of the recipient, be
scheduled sooner than 14 days nor more
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than 30 days after ACTION has mailed
the notice to the recipient.

(e) In the selection of a hearing offi-
cial and the location of either an infor-
mal meeting or hearing, the Agency,
while mindful of considerations of the
recipient, will take care to insure that
costs are kept to a minimum. The in-
formal meeting or hearing shall be held
in the city or county in which the re-
cipient is located, in the appropriate
Regional Office, or another appropriate
location. Within the limits stated in
the preceding sentence, the decision as
to where the meeting shall be held will
be made by ACTION, after weighing
the convenience factors of the recipi-
ent. For the convenience of the recipi-
ent, ACTION will pay the reasonable
travel expenses for up to two represent-
atives of the recipient, if requested.

(f) The recipient shall be informed of
the final Agency decision on refunding
and the basis for the decision by the
deciding official.

(g) If the recipient’s budget period
expires prior to the final decision by
the deciding official, the recipient’s au-
thority to continue program operations
shall be extended until such decision is
made and communicated to the recipi-
ent. If a volunteer’s term of service ex-
pires after receipt by a sponsor of a
tentative decision not to refund a
project, the period of service of the vol-
unteer may be similarly extended. No
volunteers may be reenrolled for a full
12-month term, or new volunteers en-
rolled for a period of service while a
tentative decision not to refund is
pending. If program operations are so
extended, ACTION and the recipient
shall provide, subject to the avail-
ability of funds, operating funds at the
same levels as in the previous budget
period to continue program operations.

[50 FR 42025, Oct. 17, 1985]

§1206.2-5 Right to counsel.

In all proceedings under this subpart,
whether formal or informal, the recipi-
ent and ACTION shall have the right to
be represented by counsel or other au-
thorized representatives, at their own
expense.

§1210.1-2

PART 1210—VISTA TRAINEE
DESELECTION AND VOLUNTEER
EARLY TERMINATION PROCE-
DURES

Subpart A—General

Sec.

1210.1-1 Purpose.
1210.1-2 Scope.
1210.1-3 Definitions.

Subpart B—VISTA Trainee Deselection

1210.2-1 Grounds for deselection.
1210.2-2 Procedure for deselection.

Subpart C—VISTA Volunteer Early
Termination

1210.3-1
1210.3-2
1210.3-3
1210.3-4
1210.3-5
1210.3-6
1210.3-7
1210.3-8
port.
1210.3-9 Decision by Director of VISTA.
1210.3-10 Reinstatement of Volunteer.
1210.3-11 Disposition of termination and ap-
peal files.

Grounds for termination.

Removal from project.

Suspension.

Initiation of termination.
Preparation for appeal.

Appeal of termination.

Inquiry by Hearing Examiner.
Termination file and Examiner’s re-

Subpart D—National Grant Trainees and
Volunteers

1210.4 Early termination procedures for Na-
tional Grant Trainees and Volunteers.

APPENDIX A TO PART 1210—STANDARD FOR EX-
AMINERS

AUTHORITY: Secs. 103(c), 402(14), Pub. L. 93-
113, 87 Stat. 397 and 407.

SOURCE: 46 FR 35512, July 9, 1981, unless
otherwise noted.

Subpart A—General

§1210.1-1 Purpose.

This part establishes procedures
under which certain Trainees and Vol-
unteers serving in ACTION programs
under Pub. L. 93-113 will be deselected
from training or termininated from
service and how they may appeal their
deselection or termination.

§1210.1-2 Scope.

(a) This part applies to all Trainees
and Volunteers enrolled under part A
of Title | of the Domestic Volunteer
Service Act of 1973, Pub. L. 93-113, as



§1210.1-3

amended, (42 U.S.C. 4951 et seq.,) (here-
inafter the ““Act’’) and full-time Volun-
teers serving under part C of title | of
the Act.

(b) This part does not apply to the
medical separation of any Trainee or
Volunteer. Separate procedures, as de-
tailed in the VISTA Handbook, are ap-
plicable for such separations.

§1210.1-3 Definitions.

(a) Trainee means a person enrolled in
a program under part A of Title | of the
Act or for full-time volunteer service
under part C of Title I of the Act who
has reported to training but has not
yet completed training and been as-
signed to a project.

(b) Volunteer means a person enrolled
and currently assigned to a project as a
full-time Volunteer under part A of
title 1 of the Act, or under part C of
title | of the Act.

(c) Sponsor means a public or private
nonprofit agency to which ACTION has
assigned Volunteers.

(d) Hearing Examiner or Examiner
means a person having the qualifica-
tions described in Appendix A who has
been appointed to conduct an inquiry
with respect to a termination.

(e) National Grant Program means a
program operated under part A, title |
of the Act in which ACTION has award-
ed a grant to provide the direct costs of
supporting VISTA Volunteers on a na-
tional or multi-regional basis. VISTA
Volunteers may be assigned to local of-
fices or project affiliates. The national
grantee provides overall training, tech-
nical assistance and management sup-
port for project operations.

(f) Local component means a local of-
fice or project affiliate of a national
grantee to which VISTA Volunteers
are assigned under the VISTA National
Grants Program.

(g) Termination means the removal of
a Volunteer from VISTA service by AC-
TION, and does not refer to removal of
a Volunteer from a particular project
which has been requested by a sponsor
or Governor under §1210.3-2.

(h) Deselection means the removal of
a Trainee from VISTA service by AC-
TION.
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Subpart B—VISTA Trainee
Deselection

§1210.2-1 Grounds for deselection.

ACTION may deselect a Trainee out
of a training program for any of the
following reasons:

(a) Failure to meet training selection
standards which includes, but is not
limited to, the following conduct:

(1) Inability or refusal to perform
training assignments;

(2) Disruptive conduct during train-
ing sessions;

(b) Conviction of any criminal of-
fense under Federal, State or local
statute or ordinance;

(c) Violation of any provision of the
Domestic Volunteer Service Act of
1973, as amended, or any ACTION pol-
icy, regulation, or instruction;

(d) Intentional false statement, omis-
sion, fraud, or deception in obtaining
selection as a Volunteer; or

(e) Refusal to accept Volunteer
Placement.

§1210.2-2 Procedure for deselection.

(a) The Regional Director or designee
shall notify the Trainee in writing that
ACTION intends to deselect the Train-
ee. The notice must contain the rea-
sons for the deselection and indicate
that the Trainee has 5 days to appeal.

(b) The Trainee is placed on Adminis-
trative Hold at the time of the notice
of deselection.

(c) The Trainee has 5 days after re-
ceipt of the notice to appeal in writing
to the Regional Director, or designee
specified in the notice, furnishing any
supportive documentation. In the ap-
peal letter, the Trainee may request an
opportunity to present his or her case
in person.

(d) If the Trainee does not respond to
the notice, deselection becomes effec-
tive at the expiration of the Trainee’s
time to appeal.

(e) Within 5 days after receiving the
Trainee’s appeal, if no personal presen-
tation is requested, the Regional Direc-
tor or designee must issue a decision. If
a personal presentation is requested,
the Regional Director or designee must
schedule it within 5 days, and must
issue a decision 5 days after such pres-
entation. In either case, the decision of
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the Regional Director or designee is
final.

Subpart C—VISTA Volunteer Early
Termination

§1210.3-1 Grounds for termination.

ACTION may terminate or suspend a
Volunteer based on the Volunteer’s
conduct for the following reasons:

(a) Conviction of any criminal of-
fense under Federal, State, or local
statute or ordinance;

(b) Violation of any provision of the
Domestic Volunteer Service Act of
1973, as amended, or any ACTION pol-
icy, regulation, or instruction;

(c) Failure refusal or inability to per-
form prescribed project duties as out-
lined in the Project Narrative and/or
volunteer assignment description and
as directed by the sponsoring organiza-
tion to which the Volunteer is as-
signed;

(d) Involvement in activities which
substantially interfere with the Volun-
teer’s performance of project duties;

(e) Intentional false statement, omis-
sion, fraud, or deception in obtaining
selection as a Volunteer;

(f) Any conduct on the part of the
Volunteer which substantially dimin-
ishes his or her effectiveness as a
VISTA Volunteer; or

(g) Unsatisfactory performance of
Volunteer assignment.

§1210.3-2 Removal from project.

(a) Removal of a Volunteer from the
project assignment may be requested
and obtained by a written request sup-
ported by a statement of reason by:

(1) The Governor or chief executive
officer of the State or similar jurisdic-
tion in which the Volunteer is assigned
or,

(2) The sponsoring organization. The
sole responsibility for terminating or
transferring a Volunteer rests with the
ACTION Agency.

(b) A request for removal of a Volun-
teer must be submitted to the ACTION
State Director, who will in turn notify
the Volunteer of the request. The State
Director, after discussions with the
Volunteer and in consultation with the
Regional Director, if necessary, has 15
days to attempt to resolve the situa-
tion with the sponsor or the Governor’s
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office. If the situation is not resolved
at the end of the 15 day period, the Vol-
unteer will be removed from the
project and placed on Administrative
Hold, pending a decision as set forth in
paragraph (c) of this section.

(c) The State office will take one of
the following actions concerning a Vol-
unteer who has been removed from a
project assignment:

(1) Accept the Volunteer’s resigna-
tion;

(2) If removal was requested for rea-
sons other than those listed in §1210.3-
1, ACTION will attempt to place the
Volunteer on another project. If reas-
signment is not possible, the VVolunteer
will be terminated for lack of suitable
assignment, and he or she will be given
special consideration for reinstate-
ment; or

(3) If removal from the project is ap-
proved based on any of the grounds for
early termination as set forth in
§1210.3-1, the Volunteer may appeal the
termination grounds as detailed in sub-
part C of this part to establish whether
such termination is supported by suffi-
cient evidence. If ACTION determines
that the removal based on grounds de-
tailed in §1210.3-1 is not established by
adequate evidence, then the procedures
outlined in §1210.3-2(c)(2) will be fol-
lowed.

(d) A Volunteer’s removal during a
term of service may also occur as a re-
sult of either the termination of, or re-
fusal to renew, the Memorandum of
Agreement between ACTION and the
sponsoring organization, or the termi-
nation or completion of the initial Vol-
unteer assignment. In such cases, the
Volunteer will be placed in Adminis-
trative Hold status while the Regional
Office attempts to reassign the Volun-
teer to another project. If no appro-
priate reassignment within the Region
is found within the Administrative
Hold period, the Volunteer will be ter-
minated but will receive special consid-
eration for reinstatement as soon as an
appropriate assignment becomes avail-
able. If appropriate reassignment is of-
fered the Volunteer and declined, AC-
TION has no obligation to offer addi-
tional or alternative assignments.
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§1210.3-3 Suspension.

(a) The ACTION State Director may
suspend a Volunteer for up to 30 days
in order to determine whether suffi-
cient evidence exists to start termi-
nation proceedings against the Volun-
teer. Suspension is not warranted if the
State Director determines that suffi-
cient grounds already exist for the ini-
tiation of termination. In that event,
the termination procedures contained
in §1210.3-4 will be followed.

(b) Notice of suspension may be writ-
ten or verbal and is effective upon de-
livery to the Volunteer. Within 3 days
after initiation of the suspension, the
Volunteer will receive a written notice
of suspension setting forth in specific
detail the reason for the suspension.
During the suspension period the Vol-
unteer may not engage in project ac-
tivities, but will continue to receive all
allowances, including stipend.

(c) At the end of the suspension pe-
riod, the Volunteer must either be re-
assigned to a project, or termination
proceedings must be initiated.

§1210.3-4 Initiation of termination.

(a) Opportunity for Resignation. In in-
stances where ACTION has reason to
believe that a Volunteer is subject to
termination for any of the grounds
cited in §1210.3-1, an ACTION staff
member will discuss the matter with
the Volunteer. If, after the discussion,
the staff member believes that grounds
for termination exist, the Volunteer
will be given an opportunity to resign.
If the Volunteer chooses not to resign,
the administrative procedures outlined
below will be followed.

(b) Notification of Proposed Termi-
nation. The Volunteer will be notified,
in writing by certified mail, of AC-
TION'’s intent to terminate him or her
by the ACTION State Director at least
15 days in advance of the proposed ter-
mination date. The letter must give
the reasons for termination, and notify
the Volunteer that he or she has 10
days within which to answer in writing
and to furnish any affidavits or written
material. This answer must be sub-
mitted to the ACTION State Director
or a designee identified in the notice of
proposed termination.

(c) Review and Notice of Decision. (1)
Within 5 working days after the date of
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receipt of the Volunteer’s answer, the
State Director or designee will send a
written Notice of Decision to the Vol-
unteer by certified mail. (If no answer
is received from the Volunteer within
the time specified, the State Director
or designee will send such notice with-
in 5 days after the expiration of the
Volunteer’s time to answer.)

(2) If the decision is to terminate the
Volunteer, the Notice will set forth the
reasons for the decision, the effective
date of termination (which, if the Vol-
unteer has filed an answer, may not be
earlier than 10 days after the date of
the Notice of Decision), and the fact
that the Volunteer has 10 days in which
to submit a written appeal to the Re-
gional Director.

(3) A Volunteer who has not filed an
answer pursuant to the procedures out-
lined above is not entitled to appeal
the decision or request a hearing and
may be terminated on the date of the
Notice.

(d) Allowances and Project Activities.
(1) A Volunteer who files an answer
within the 10 days allowed by §1210.3-
4(b) with the State Director or designee
following receipt of the notice of pro-
posed termination, will be placed in
Administrative Hold status, and may
continue to receive regular allowances,
but no stipend, in accordance with AC-
TION policy, until the appeal is finally
decided. The Volunteer may not engage
in any project related activities during
this time.

(2) If the proposed termination is re-
versed, the Volunteer’s stipend and any
other allowances lost during the period
of review will be reinstated retro-
actively.

§1210.3-5 Preparation for appeal.

(a) Entitlement to Representation. A
Volunteer may be accompanied, rep-
resented and advised by a representa-
tive of the Volunteer’s own choice at
any stage of the appeal. A person cho-
sen by the Volunteer must be willing
to act as representative and not be dis-
qualified because of conflict of posi-
tion.

(b) Time for Preparation and Presen-
tation. (1) A Volunteer’s representative,
if a Volunteer or an employee of AC-
TION, must be given a reasonable
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amount of time off from assignment to
present the appeal.

(2) ACTION will not pay travel ex-
penses or per diem travel allowances
for either a Volunteer or the Volun-
teer’s representative in connection
with the preparation of the appeal, ex-
cept to attend the hearing as provided
in §1210.3-7(c)(5).

(c) Access to Agency Records. (1) A Vol-
unteer is entitled to review any mate-
rial in his or her official Volunteer
folder and any relevant Agency docu-
ments to the extent permitted by the
Privacy Act and the Freedom of Infor-
mation Act, (5 U.S.C. 552a; 5 U.S.C. 552).
Examples of documents which may be
withheld from Volunteers include ref-
erences obtained under a pledge of con-
fidentiality, official Volunteer folders
of other Volunteers and privileged
intra-Agency memoranda.

(2) A Volunteer may review relevant
documents in the possession of a spon-
sor to the same extent ACTION would
be entitled to review them.

§1210.3-6 Appeal of termination.

(a) Appeal to Regional Director. A Vol-
unteer has 10 days from the Notice of
Decision issued by the State Director
or designee in which to appeal to the
Regional Director. The appeal must be
in writing and specify the reasons for
the Volunteer’s disagreement with the
decision. The Regional Director has 10
days in which to render a written deci-
sion on the Volunteer’s appeal, indi-
cating the reason for the decision. In
notifying the Volunteer of the decision,
the Regional Director must also inform
the Volunteer of his or her opportunity
to request the appointment of a Hear-
ing Examiner and the procedure to be
followed.

(b) Referral to Hearing Examiner. If the
Volunteer is dissatisfied with the deci-
sion of the Regional Director, the Vol-
unteer has 5 days in which to request
the appointment of a Hearing Exam-
iner. The Regional Director must act
on that request within 5 days. The
Hearing Examiner must possess the
qualifications specified in Appendix A
to this part, and may not be an em-
ployee of ACTION unless his or her
principal duties are those of Hearing
Examiner.
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§121.0.3-7 Inquiry by Hearing Exam-
imer.

(a) Scope of Inquiry. (1) The Examiner
shall conduct an inquiry of a nature
and scope appropriate to the issues in-
volved in the termination. If the Exam-
iner determines that the termination
involves relevant disputed issues of
fact, the Examiner must hold a hearing
unless it is waived by the Volunteer. If
the Examiner determines that the ter-
mination does not involve relevant dis-
puted issues of facts, the Examiner
need not hold a hearing, but must pro-
vide the parties an opportunity for oral
presentation of their respective posi-
tions. At the Examiner’s discretion,
the inquiry may include:

(i) The securing of documentary evi-
dence;

(ii) Personal interviews, including
telephone interviews;

(iii) Group meetings; or

(iv) Affidavits, written interrog-

atories or depositions.

(2) The Examiner’s inquiry shall com-
mence within 7 days after referral by
the Regional Director. The Examiner
shall issue a report as soon as possible,
but within 30 days after referral, except
when a hearing is held. If hearing is
held, the Examiner shall issue a report
within 45 days after the referral.

(b) Conduct of Hearing. If a hearing is
held, the conduct of the hearing and
production of witnesses shall conform
with the following requirements:

(1) The hearing shall be held at a
time and place determined by the Ex-
aminer who shall consider the conven-
ience of parties and witnesses and ex-
pense to the Government in making
the decision.

(2) Ordinarily, attendance at the
hearing will be limited to persons de-
termined by the Examiner to have a di-
rect connection with it. If requested by
the Volunteer, the Examiner must
open the hearing to the public.

(3) The hearing shall be conducted so
as to bring out pertinent facts, includ-
ing the production of pertinent records.

(4) Rules of evidence shall not be ap-
plied strictly, but the Examiner may
exclude irrelevant or unduly repeti-
tious testimony or evidence.

(5) Decisions on the admissibility of
evidence or testimony shall be made by
the Examiner.
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(6) Testimony shall be under oath or
affirmation, administered by the Ex-
aminer.

(7) The Examiner shall give the par-
ties an opportunity to present oral and
written testimony that is relevant and
material, and to cross-examine wit-
nesses who appear to testify.

(8) The Examiner may exclude any
person from the hearing for conduct
that obstructs the hearing.

(c) Witnesses. (1) All parties are enti-
tled to produce witnesses.

(2) Volunteers, employees of a spon-
sor, and employees of ACTION shall be
made available as witnesses when re-
quested by the Examiner. The Exam-
iner may request witnesses on his or
her own initiative. Parties shall fur-
nish to the Examiner and to opposing
parties a list of proposed witnesses, and
an explanation of what the testimony
of each is expected to show, at least 10
days before the date of the hearing.
The Examiner may waive the time
limit in appropriate circumstances.

(3) Employees of ACTION shall re-
main in a duty status during the time
they are made available as witnesses.

(4) Volunteers, employees and any
other persons who serve as witnesses
shall be free from coercion, discrimina-
tion, or reprisal for presenting their
testimony.

(5) The Examiner must authorize
payment of travel expense and per
diem at standard Government rates for
the Volunteer and a representative to
attend the hearing.

(6) The Examiner may authorize pay-
ment of travel expense and per diem at
standard Government rates for other
necessary witnesses to attend the hear-
ing if he or she determines that the re-
quired testimony cannot be satisfac-
torily obtained by affidavit, written in-
terrogatories or deposition at less cost.

(d) Report of Hearing. (1) The Exam-
iner shall determine how any hearing
shall be reported and shall have either
a verbatim transcript or written sum-
mary of the hearing prepared, which
shall include all pertinent documents
and exhibits submitted and accepted. If
the hearing is reported verbatim, the
Examiner shall make the transcript a
part of the record of the proceedings.

(2) If the hearing is not reported ver-
batim, a suitable summary of pertinent
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portions of the testimony shall be
made part of the record of proceedings.
When agreed to in writing, the sum-
mary constitutes the report of the
hearing. If the Examiner and the par-
ties fail to agree on the hearing sum-
mary, the parties are entitled to sub-
mit written exceptions to any part of
the summary, and these written excep-
tions and the summary will constitute
the report of the hearing and shall be
made part of the record of proceedings.

(3) The Volunteer may make a re-
cording of the hearing at the Volun-
teer’s own expense if no verbatim tran-
script is made.

§1210.3-8 Termination file and Exam-
iner’s report.

(a) Preparation and Content. The Ex-
aminer shall establish a termination
file containing documents related to
the termination, including statements
of witnesses, records or copies thereof,
and the report of the hearing when a
hearing was held. The Examiner shall
also prepare a report of findings and
recommendations which shall be made
part of the termination file.

(b) Review by Volunteer. On comple-
tion of the termination file, the Exam-
iner shall make it available to the Vol-
unteer and representative for review
and comment before submission to the
Director of VISTA. Any comments by
the Volunteer or representative should
be submitted to the Hearing Examiner
for inclusion in the termination file
not later than 5 days after the file is
made available to them. The comments
should identify those parts of the Ex-
aminer’s report which support the ap-
peal.

(c) Submission of termination file. Im-
mediately upon receiving the com-
ments from the Volunteer the Hearing
Examiner shall submit the termination
file to the Director of VISTA.

§1210.3-9 Decision by Director
VISTA.

The Director of VISTA shall issue a
written decision, including a statement
of the basis for the decision, within 10
days after receipt of the termination
file. The decision of the Director of
VISTA is the final Agency decision.

of
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§1210.3-10 Reinstatement of Volun-

teer.

(a) If the Regional Director or Direc-
tor of VISTA reinstates the Volunteer,
the Regional Director may at his or
her discretion reassign the Volunteer
to the Volunteer’s previous project or
to another project. The Regional Direc-
tor, in making such a decision, must
request the Volunteer’s views, but has
the final decision on the Volunteer’s
placement.

(b) If the Volunteer’s termination is
reversed, stipend and other allowances
lost during the appeal period will be
paid retroactively.

§1210.3-11 Disposition of termination
and appeal files.

All termination and appeal files shall
be forwarded to the Director of VISTA
after a final decision has been made
and are subject to the provisions of the
Privacy Act and Freedom of Informa-
tion Act. No part of any successful ter-
mination appeal may be made part of,
or included in, a Volunteer’s official
folder.

Subpart D—National Grant
Trainees and Volunteers

§1210.4 Early termination procedures
for National Grant Trainees and
Volunteers.

Trainees and Volunteers serving in
the National Grant Program as defined
in §1210.1-3(e) will be subject to the
same termination procedure as stand-
ard VISTA Trainees and Volunteers
with the following exceptions:

(a) For Trainees, the deselection pro-
cedure, [See §1210.2-2] will be handled
by the Project Manager in ACTION/
Headquarters.

(b) The Initiation of termination,
[See §1210.3-4 (a) and (b)] will be han-
dled by the VISTA Project Manager in
ACTION/Headquarters, with the con-
currence of the appropriate State Di-
rector. The Review and Notice of Deci-
sion, [See §1210.3-4(c)] will be handled
by the VISTA Project Manager in AC-
TION/Headquarters.

(c) The Appeal of termination, [See
§1210.3-6(a)] will be handled by the
Chief of VISTA Branch and not the Re-
gional Director.
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(d) The final decision on a Volunteer
appeal will be made by the Director of
VISTA as provided in §1210.3.

APPENDIX A TO PART 1210—STANDARD
FOR EXAMINERS

(a) An Examiner must meet the require-
ments specified in either paragraph (1), (2),
(3), or (4) of this appendix:

(1)(a) Current employment in Grades GS-12
or equivalent, or above;

(b) Satisfactory completion of a specialized
course of training prescribed by the Office of
Personnel Management for Examiners;

(c) At least four years of progressively re-
sponsible experience in administrative, man-
agerial, professional, investigative, or tech-
nical work which has demonstrated the pos-
session of:

(i) The personal attributes essential to the
effective performance of the duties of an Ex-
aminer, including integrity, discretion, reli-
ability, objectivity, impartiality, resource-
fulness, and emotional stability.

(ii) A high degree of ability to:

—Ildentify and select appropriate sources of
information; collect, organize, analyze and
evaluate information; and arrive at sound
conclusions on the basis of that information;

—Analyze situations; make an objective
and logical determination of the pertinent
facts; evaluate the facts; and develop prac-
tical recommendations or decisions on the
basis of facts;

—Recognize the causes of complex prob-
lems and apply mature judgment in assess-
ing the practical implications of alternative
solutions to those problems;

—Interpret and apply regulations and
other complex written material,

—Communicate effectively orally and in
writing, including the ability to prepare
clear and concise written reports; and

—Deal effectively with individuals and
groups, including the ability to gain the co-
operation and confidence of others.

(iii) A good working knowledge of:

—The relationship between Volunteer ad-
ministration and overall management con-
cerns; and

—The principles, systems, methods and ad-
ministrative machinery for accomplishing
the work of an organization.

(2) Designation as an arbitrator on a panel
of arbitrators maintained by either the Fed-
eral Mediation and Conciliation Service or
the American Arbitration Association.

(8) Current or former employment as, or
current eligibility on the Office of Personnel
Management’s register for Hearing Exam-
iner, GS-935-0.

(4) Membership in good standing in the Na-
tional Academy of Arbitrators.

(b) A former Federal employee who, at the
time of leaving the Federal service, was in
Grade GS-12 or equivalent, or above, and
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who meets all the requirements specified for
an Examiner except completion of the pre-
scribed training course, may be used as an
Examiner upon satisfactory completion of
the training course.

PART 1211—VOLUNTEER
GRIEVANCE PROCEDURES
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AUTHORITY: Secs. 104(d), 402(14), 420, Pub. L.
93-113, 87 Stat. 398, 407, and 414.

SOURCE: 45 FR 39271, June 10, 1980, unless
otherwise noted.

§1211.1-1 Purpose.

This part establishes procedures
under which certain volunteers en-
rolled under Pub. L. 93-113 may present
and obtain resolution of grievances.

§1211.1-2 Applicability.

This part applies to all volunteers en-
rolled under part A of title | of the Do-
mestic Volunteer Service Act of 1973,
as amended, Pub. L. 93-113, (42 U.S.C.
4951 et seq.).

§1211.1-3 Definitions.

(a) Volunteer means a person enrolled
and currently serving as a full-time
volunteer under part A of title | of the
Domestic Volunteer Service Act of
1973. For the purpose of this part, a vol-
unteer whose service has terminated

38

45 CFR Ch. XII (10-1-00 Edition)

shall be deemed to be a volunteer for a
period of 90 days thereafter.

(b) Grievance means a matter arising
out of, and directly affecting, the vol-
unteer’s work situation, or a violation
of those regulations governing the
terms and conditions of service result-
ing in the denial or infringement of a
right or benefit to the grieving volun-
teer. Terms and conditions of service
refer to those rights and privileges ac-
corded the volunteer either through
statute, Agency regulation, or Agency
policy.

(1) The relief requested must be di-
rected toward the correction of the
matter involving the affected indi-
vidual volunteer or the affected group
of volunteers and may request the revi-
sion of existing policies and procedures
to ensure against similar occurrences
in the future. Requests for relief by
more than one volunteer arising from a
common cause within one region may
be treated as a single grievance. The
following are examples of grievable
matters:

(i) A volunteer is assigned to an area
of harsh climate where special clothing
is necessary and not already possessed
by the volunteer. A request for a spe-
cial allowance for such clothing is arbi-
trarily refused.

(i) A volunteer submits a request for
reimbursement for  transportation
costs incurred while on authorized
emergency leave which is denied.

(iii) The project sponsor fails to pro-
vide adequate support to the volunteer
necessary for that volunteer to perform
the assigned work, such as the spon-
sor’s failure to provide materials to the
volunteer which is necessary for the
performance of the volunteer’s work.

(c) State Program Officer means that
ACTION official who is directly respon-
sible at the first level for the project in
which the volunteer is serving.

(d) Sponsor means a public or private
nonprofit agency to which ACTION has
assigned volunteers.

(e) Grievance Examiner or Examiner
means a person having the qualifica-
tions described in Appendix A who is
appointed to conduct an inquiry or
hearing with respect to a grievance.

(f) National VISTA Grants Program
means a program operated under part
A, title | of the Domestic Volunteer
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Service Act in which ACTION awards a
grant to a national grantee to operate
a VISTA Volunteer program on a na-
tional or multi-regional basis.

(g9) Local component means a local of-
fice or project affiliate of a national
grantee which has VISTA Volunteers
assigned to it under the National
VISTA Grants Program.

(h) The Act means the Domestic Vol-
unteer Service Act of 1973, Pub. L. 93-
113, (42 U.S.C. 4951 et seq.), as amended.

§1211.1-4 Policy.

It is ACTION’s policy to provide vol-
unteers the widest latitude to present
their grievances and concerns to appro-
priate officials of ACTION and of spon-
soring organizations. This regulation is
designed to assure that the rights of in-
dividual volunteers are recognized and
to provide formal ways for them to
seek redress with confidence that they
will obtain just treatment.

§1211.1-5 Matters not covered.

Matters not within the definition of a
grievance as defined in §1211.1-3(b) are
not eligible for processing under this
procedure. The following are specific
examples of excluded areas and are not
intended as a complete listing of the
matters excluded by this part:

(a) The establishment of a volunteer
project, its continuance or discontinu-
ance, the number of volunteers as-
signed to it, increases or decreases in
the level of support provided to a
project, suspension or termination of a
project, or selection and retention of
project staff.

(b) Matters for which a separate ad-
ministrative procedure is provided.

(c) The content of any law, published
rule, regulation, policy or procedure.

(d) Matters which are, by law, subject
to final administrative review outside
ACTION.

(e) Actions taken in compliance with
the terms of a contract, grant, or other
agreement.

(f) The internal management of the
ACTION Agency unless such manage-
ment is specifically shown to individ-
ually and directly affect the volun-
teer’s work situation or the terms and
conditions of service as defined in
§1211.1-3(b).
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§1211.1-6 Freedom to initiate griev-
ances.

The initiation of a grievance shall
not be construed as reflecting on a vol-
unteer’s standing, performance or de-
sirability as a volunteer. ACTION in-
tends that each supervisor and sponsor,
as well as ACTION and its employees,
maintain a healthy atmosphere in
which a volunteer can speak freely and
have frank discussions of problems. A
volunteer who initiates a grievance
shall not as a result of such an action
be subjected to restraint, interference,
coercion, discrimination or reprisal.

§1211.1-7 Entitlement to representa-
tion.

A volunteer may be accompanied,
represented, and advised by a rep-
resentative of the volunteer’s own
choice at any stage of the proceeding.
The volunteer shall designate his or
her representative in writing. A person
chosen by the volunteer must be will-
ing to act as representative and have
no conflict between his or her position
and the subject matter of the griev-
ance.

§1211.1-8 Time for preparation and
presentation.

(a) Both a volunteer and a volun-
teer’s representative, if another volun-
teer or an employee of ACTION, must
be given a reasonable amount of ad-
ministrative leave from their assign-
ments to present a grievance or appeal.

(b) ACTION will not pay travel ex-
pense or per diem travel allowances for
either a volunteer or his or her rep-
resentative in connection with the
preparation of a grievance or appeal,
except in connection with a hearing
and the examination of the grievant
file as provided in §1211.1-12(c).

§1211.1-9 Access to agency records.

(a) A volunteer is entitled to review
any material in his or her official vol-
unteer folder and any relevant Agency
documents to the extent permitted by
the Freedom of Information Act and
the Privacy Act, as amended, 5 U.S.C.
552, U.S.C. 552a. Examples of docu-
ments which may be withheld from vol-
unteers include references obtained
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under a pledge of confidentiality, offi-
cial volunteer folders of other volun-
teers, and privileged intra-agency doc-
uments.

(b) A volunteer may review relevant
documents in the possession of a spon-
sor to the extent such documents are
disclosable under the Freedom of Infor-
mation Act and Privacy Act.

§1211.1-10 Informal grievance proce-
dure.

(a) Initiation of grievance. A volunteer
may initiate a grievance within 15 cal-
endar days after the event giving rise
to the grievance occurs, or within 15
calendar days after becoming aware of
the event. A grievance arising out of a
continuing condition or practice that
individually affects the volunteer may
be brought at any time. A volunteer
initiates a grievance by presenting it
in writing to the chief executive officer
of the sponsor, or the representative
designated to receive grievances from
volunteers. The designated representa-
tive may not be the immediate super-
visor of volunteers assigned to the
sponsor. The chief executive officer of
the sponsor or the designated rep-
resentative shall respond in writing to
the grievance within five (5) working
days after receipt. The chief executive
officer or designee may not refuse to
respond to a complaint on the basis
that it is not a grievance as defined in
§1211.1-3(b), or that it is excluded from
coverage under §1211.1-5, but may, in
the written response, refuse to grant
the relief requested on either of these
grounds.

If the grievance involves a matter
over which the sponsor has no control,
or if the chief executive officer is the
immediate supervisor of the volunteer,
the procedures described in this section
may be omitted, and the volunteer may
present the grievance in writing di-
rectly to the State Director or designee
as described in paragraph (b) of this
section within the time limits specified
in this paragraph (a).

(b) Consideration by ACTION State Di-
rector or designee. If the matter is not
resolved to the volunteer’s satisfaction
by the sponsor’s chief executive officer,
the volunteer may submit the griev-
ance in writing to the ACTION State
Director or designee within five (5)
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working days after receipt of the deci-
sion of the sponsor’s chief executive of-
ficer. The State Director or designee
may not refuse to receive a complaint,
even if he or she believes it does not
constitute a grievance, and shall re-
spond to it in writing within five (5)
working days after receipt. The re-
sponse may indicate that the matter is
not grievable. If the State Director or
designee fails to meet the time limit
for response, the volunteer may ini-
tiate a formal grievance.

(c) Discussion. All parties to the in-
formal grievance procedure must be
prepared to participate in full discus-
sion of the grievance, and to permit the
participation of others who may have
knowledge of the circumstances of the
grievance in the discussion. State Pro-
gram Officers and other ACTION em-
ployees may participate in discussions
and provide guidance with respect to
ACTION policies and procedures, at the
request of any party, even prior to sub-
mission of a grievance to them.

(d) Sponsor grievance procedure. A
sponsor may substitute its own griev-
ance procedure for the procedure de-
scribed in paragraph (a) of this section.
Any such procedure must provide the
volunteer with an opportunity to
present a grievance at least as com-
prehensive as that contained in this
section, must meet the time limits of
this section, and must be provided in
writing to all volunteers. In order to
utilize its own grievance procedures,
the sponsor must obtain approval of
the procedure from the ACTION State
Director and file a copy of this ap-
proved procedure with the State Office.

§1211.1-11 Initiation of formal griev-
ance procedure.

(a) Submission of grievance to Regional
Director. If a volunteer is dissatisfied
with the response of the State Director
or designee required by §1211.1-10(b), he
or she may present the grievance in
writing to the Regional Director. To be
eligible for the formal grievance proce-
dure, the volunteer must have com-
pleted action under the informal proce-
dure contained in §1211.1-10 or have al-
leged that the State Director or des-
ignee exceeded the time specified for
response.
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(b) Contents of grievance. The volun-
teer’s grievance must be in writing,
contain sufficient detail to identify the
subject matter of the grievance, speci-
fy the relief requested, and be signed
by the volunteer or a person designated
in writing by the volunteer to be the
representative for the purpose of the
grievance.

(c) Time limit. The volunteer must
submit the grievance to the Regional
Director or designee no later than 15
calendar days after receipt of the infor-
mal response by the State Director or
designee. If no response is received by
the volunteer 15 calendar days after
the grievance is received by the State
Director or designee, the volunteer
may submit the grievance directly to
the Regional Director or designee for
consideration.

(d) Within ten (10) working days of the
receipt of the grievance, the Regional Di-
rector or designee shall, in whole or in
part, either decide it on its merits or reject
the grievance. A grievance may be re-
jected, in whole or in part, for the fol-
lowing reasons:

(1) 1t was not filed within the time
limit specified in paragraph (c) of this
section, or

(2) The grievance consists of matters
not contained within the definition of a
grievance.

(e) Rejection of a grievance by the Re-
gional Director or designee may be ap-
pealed by the volunteer within ten (10)
days of receipt of the notice to the Office
of General Counsel. The Office shall im-
mediately request the grievance file
from the Regional Director and, within
five (5) working days of receipt of it,
determine the appropriateness of the
rejection. If the grievance was properly
rejected by the Regional Director, the
Office shall so notify the volunteer of
its opinion and the reasons supporting
it, and that such rejection is the final
Agency decision in the matter. If the
Office determines that the grievance
was improperly rejected, it shall return
the grievance to the Regional Director
for a determination on its merits by
the Regional Director. Within ten (10)
working days of such notification and
receipt of the grievance file, the Re-
gional Director or designee shall notify
the volunteer in writing of the decision
on the merits and specify the grounds
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for the decision and of the volunteer’s
right to appeal.

(f) Time Limit. If a volunteer is dissat-
isfied with the decision of the Regional
Director or designee on the merits of
the grievance, he or she shall notify
the Regional Director within five (5)
calendar days from receipt of the deci-
sion and request the appointment of an
Examiner. If the volunteer receives no
response from the Regional Director or
Office of General Counsel as required
by paragraphs (d) and (e) of this section
within five (5) calendar days after the
prescribed time limits, the volunteer
may request in writing that the Re-
gional Director appoint a Grievance
Examiner. Upon receipt of this request,
the Regional Director or designee shall
appoint within five (5) calendar days an
Examiner who shall possess the quali-
fications specified in Appendix A to
this part.

§1211.1-12 Investigation by Grievance
Examiner.

(a) Scope of investigation. The Exam-
iner shall conduct an investigation of a
nature and scope appropriate to the
issues involved in the grievance.

Unless waived by the volunteer, a
hearing must be held if the Examiner
finds that the grievance involves dis-
puted questions of fact that go to the
heart of the agency determination.
Only those facts found necessary by
the Examiner on which to base his or
her findings go to the heart of the
Agency determination.

If the grievance does not involve such
disputed questions of fact, or if the vol-
unteer waives a hearing, the Examiner
need not hold a hearing but must pro-
vide the parties an opportunity for
presentation of their respective posi-
tions. At the Examiner’s discretion,
the investigation may include:

(1) The securing of documentary evi-
dence,

(2) Personal interviews,
telephone interviews,

(3) Group meetings,

(4) Affidavits, written interrogatories
or depositions.

(b) Conduct of Hearing. If a hearing is
held, the conduct of the hearing and
production of witnesses shall conform
with the following requirements:

including
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(1) The hearing shall be held at a
time and place determined by the Ex-
aminer who shall consider the conven-
ience of parties and witnesses and ex-
pense to the Government in making his
or her decision.

(2) Attendance at the hearing will be
limited to persons determined by the
Examiner to have a direct connection
with the grievance. If requested by the
volunteer, the Examiner must open the
hearing to the public.

(3) The hearing shall be conducted so
as to bring out pertinent facts, includ-
ing the production of pertinent records.

(4) Formal rules of evidence shall not
be applied strictly, but the Examiner
may exclude irrelevant or unduly rep-
etitious testimony or evidence.

(5) Decisions on the admissibility of
evidence or testimony shall be made by
the Examiner.

(6) Testimony shall be under oath or
affirmation, administered by the Ex-
aminer.

(7) The Examiner shall give the par-
ties an opportunity to present oral and
written testimony that is relevant and
material, and to cross-examine wit-
nesses who testify.

(8) The Examiner may exclude any
person from the hearing for conduct
that obstructs the hearing.

(c) Witnesses. (1) All parties are enti-
tled to produce witnesses.

(2) Volunteers, employees of a spon-
sor, and employees of ACTION shall be
made available as witnesses when re-
quested by the Examiner. The Exam-
iner may request witnesses on his or
her initiative. Parties shall furnish to
the Examiner and to opposing parties a
list of proposed witnesses, and an ex-
planation of what the testimony of
each is expected to show, at least ten
(10) calendar days before the date of
the hearing. The Examiner may waive
the time Ilimit in appropriate cir-
cumstances.

(3) Employees of ACTION shall re-
main in a duty status during the time
they are made available as witnesses.

(4) Volunteers, employees and any
other persons who serve as witnesses
shall be free from coercion, discrimina-
tion or reprisal for presenting their
testimony.

(5) The Examiner must authorize
payment of travel expenses and per
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diem at standard Government rates for
the volunteer and the representative to
attend the hearing. Payment of travel
expenses and per diem at standard Gov-
ernment rates for other witnesses to
attend the hearing are authorized only
after the Examiner determines that the
required testimony cannot be satisfac-
torily obtained by affidavit, written in-
terrogatories, or deposition, at a lesser
cost.

(d) Recording of Hearing. A grievant
may make a recording of the hearing
at his or her own expense if no ver-
batim transcript is made. Such a re-
cording is in no way to be treated as
the official transcript of the hearing.

(e) Report of Hearing. The Examiner
shall normally prepare a written sum-
mary of the hearing which shall in-
clude all documents and exhibits sub-
mitted to and accepted by the Exam-
iner during the course of the grievance.
An Examiner may require a verbatim
transcript if he or she determines that
the grievance is so complex as to re-
quire such a transcript. If the hearing
is reported verbatim, the Examiner
shall make the transcript a part of the
record of the proceedings. If the hear-
ing is not reported verbatim, a suitable
summary of pertinent portions of the
testimony shall be made part of the
record of proceedings. In such cases,
the summary together with exhibits
shall constitute the report of the hear-
ing. The parties are entitled to submit
written exceptions to any part of the
summary, and these written exceptions
shall be made part of the record of pro-
ceedings.

§1211.1-13 Grievance file and exam-
iner’s report.

(a) Preparation and content. The Ex-
aminer shall establish a grievance file
containing all documents related to
the grievance, including statements of
witnesses, records or copies thereof,
and the report of the hearing when a
hearing was held. The file shall also
contain the Examiner’s report of find-
ings and recommendations.

(b) Review by volunteer. On comple-
tion of the inquiry, the Examiner shall
make the grievance file available to
the volunteer and the representative, if
any, for review and comment. Their
coments, if any, shall be submitted to



Corporation for National and Community Service

the Examiner within five (5) calendar
days after the file is made available
and shall be included in the file.

(c) Examiner’s report. After the volun-
teer has been given an opportunity to
review the grievance file, the Examiner
shall submit the complete grievance
file to the Director of VISTA.

§1211.1-14 Final determination by Di-
rector of VISTA.

The Director of VISTA or designee
shall issue a written decision on the
appeal to the volunteer within ten (10)
working days after receipt of the ap-
peal file. The decision shall include a
statement of the basis for the deter-
mination, and shall be the final Agency
decision.

§1211.1-15 Disposition of grievance
appeal files.

All grievance appeal files shall be re-
tained by the Director of VISTA after
the grievance has been settled, or a
final decision has been made and im-
plemented. No part of a grievance or
appeal file may be made part of, or in-
cluded in, a volunteer’s official folder.

§1211.1-16 Grievance procedure for
National VISTA Grant Volunteers.

The grievance procedure for National
VISTA Grant Volunteers shall be the
same as that provided in this part with
the following substitutions of officials:

(a) Informal grievance procedure:

(1) The initiation of an informal
grievance for a National Grant VISTA,
see §1211.1-10, shall normally be to the
sponsor of the local component. If the
grievance involves a matter solely
within the control of the ACTION
State Office, the volunteer may present
the grievance to the State Director or
designee in lieu of the local component
sponsor.

(2) If the volunteer is not satisfied
with the response of the appropriate of-
ficial (sponsor of local component, or
State Director or designee), the volun-
teer may submit the grievance to the
chief executive of the national grantee.

(b) Formal grievance procedure:

The Chief, VISTA Program Develop-
ment Branch or designee shall replace
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the Regional Director as the official in
§1211.1-11.

APPENDIX A TO PART 1211—STANDARDS
FOR EXAMINERS

An examiner must meet the requirements
specified in either paragraph (1), (2), (3), or
(4) of this appendix:

(1) Current or former federal employees
now or formerly in grade GS-12 or equiva-
lent, or above who have:

(a) At least four (4) years of progressively
responsible experience in administrative,
managerial, professional, investigative, or
technical work which has demonstrated the
possession of:

(i) The personal attributes essential to the
effective performance of the duties of an Ex-
aminer, including integrity, discretion, reli-
ability, objectivity, impartiality, resource-
fulness, and emotional stability.

(ii) A high degree of ability to:

Identify and select appropriate sources of
information; collect, organize, analyze, and
evaluate information; and arrive at sound
conclusions on the basis of that information;

Analyze situations; make an objective and
logical determinationn of the pertinent
facts; evaluate the facts; and develop prac-
ticable recommendations or decisions on the
basis of facts;

Recognize the causes of complex problems
and apply mature judgment in assessing the
practical implications of alternative solu-
tions to those problems;

Interpret and apply regulations and other
complex written material;

Communicate effectively, orally and in
writing, including the ability to prepare
clear and concise written reports; and

Deal effectively with individuals and
groups, including the ability to gain the co-
operation and confidence of others.

(iii) A good working knowledge of:

The relationship between volunteer admin-
istration and overall management concerns;
and

The principles, systems, methods, and ad-
ministrative machinery for accomplishing
the work of an organization.

(2) Designation as an arbitrator on a panel
of arbitrators maintained by either the Fed-
eral Mediation and Conciliation Service or
the American Arbitration Association.

(3) Current or former employment as, or
current eligibility on the Office of Personnel
Management register for Examiners
GS-935-0.

(4) Membership in good standing in the Na-
tional Academy of Arbitrators.
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PART 1212—VOLUNTEER AGENCIES
PROCEDURES FOR NATIONAL
GRANT VOLUNTEERS [RESERVED]

PART 1213—ACTION COOPERATIVE
VOLUNTEER PROGRAM

Subpart A—General
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1213.5-5 Suspension and termination.

Subpart F—Special Conditions Affecting
Volunteer Service

1213.6-1 Sponsor’s employment of volunteer.

1213.6-2 Nondisplacement of employees and
impairment of contracts of service.

1213.6-3 Nonappropriate assignments.

1213.6-4 Political activities and limitation
of unlawful activities.

1213.6-5 Nondiscrimination.

1213.6-6 Religious activities.
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1213.6-7 Evaluation.

1213.6-8 Limitation on labor and anti-labor
activities.

1213.6-9 Loans and debts.

Subpart G—Miscellaneous

1213.7-1 Student loan deferrals.
1213.7-2 Death benefits.
1213.7-3 Firearms.

AUTHORITY: Secs. 121, 122, 402 (12) and (14)
and 420 of Pub. L. 93-113, 87 Stat. 395, 400, 401,
407 and 414.

SOURCE: 40 FR 10670, Mar. 7, 1975, unless
otherwise noted.

Subpart A—General

§1213.1-1 Introduction.

(a) Section 122(a), part C, of the Do-
mestic Volunteer Service Act of 1973
(the Act), Pub. L. 93-113, 87 Stat. 401,
authorizes the Director of ACTION to
conduct and to make contracts for spe-
cial volunteer programs to encourage
wider volunteer participation on a full-
time basis to strengthen and supple-
ment efforts to meet a broad range of
human, social, and environmental
needs, particularly those related to
poverty. The ACTION Cooperative Vol-
unteer Program (ACV) is one of these
special volunteer programs. It provides
full-time volunteer service opportuni-
ties for individuals in assignments with
nonprofit and public agency sponsors
involving a broad range of human, so-
cial, and environmental needs, particu-
larly those related to poverty. Organi-
zations wishing to become sponsors
enter into an agreement with ACTION
to share expenses associated with ACV
volunteer assignments. The sponsor’s
share consists of reimbursing ACTION
for the direct costs of volunteer sup-
port, i.e. allowances, stipend and other
direct benefits.

(b) Section 122(b) requires that the
assignment of ACV volunteers be on
such terms and conditions as the Direc-
tor shall determine.

(c) Section 122(c) provides that the
Director may provide to persons serv-
ing as full-time volunteers in a pro-
gram of at least one year’s duration
such allowances and stipends as he de-
termines are necessary. The kinds and
amount of such allowances and sti-
pends may not exceed those authorized
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to be provided to VISTA volunteers
(part A, title I, Pub. L. 93-113).

Subpart B—Description of
Volunteer Service

§1213.2-1 Enrollment and duration of
service.

ACTION enrolls an individual in ACV
during the preservice processing it pro-
vides. Such enrollment is for a period
comprising the time of such processing,
ACTION preservice orientation, and a
one-year assignment to a project.

§1213.2-2 Provisional volunteers.

Individuals are considered to be pro-
visional volunteers during the period of
pre-service processing and ACTION
preservice orientation. They have all
the rights and benefits and are subject
to all the duties of volunteers, except
as expressly provided in these regula-
tions or where it would appear from
the language of a section of the regula-
tions to be inappropriate.

§1213.2-3 Extension of service and re-
enrollment.

In certain situations, a volunteer
may have his period of volunteer serv-
ice extended for not more than one
year, at the request of a sponsor and
the concurrence of the appropriate AC-
TION Regional Director.

A volunteer may only be reenrolled
for a period of at least one year. A
sponsor must request the reenrollment
and it must be approved by the appro-
priate ACTION Regional Director. No
volunteer may serve for more than a
total of five years in full-time volun-
teer programs under Title | of Pub. L.
93-113.

Such extensions and reenrollments
may be for the same or different
projects and may include interregional
and intraregional transfers.

§1213.2-4 Living conditions.

To the extent practicable volunteers
are expected to make a personal com-
mitment to live among and at the eco-
nomic level of the people served by the
project in which the volunteer works.
The sponsor will insure that this com-
mitment is observed.
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§1213.2-5 Role of the volunteer.

The volunteer’s assignments are car-
ried out under the auspices of the spon-
sor. The volunteer assumes a “‘live-in”’
obligation carrying his work into all
facets of community life and social ac-
tivity. He is available for service with-
out regard to regular working hours
seven days a week, except for periods of
approved leave.

Subpart C—ACTION Provided
Volunteer Support

§1213.3-1 Financial support.

(a) Food and lodging. Each ACV vol-
unteer receives from ACTION a food
and lodging allowance approximately
commensurate with the actual stand-
ard of living of the residents of the
community to which he is assigned.
The amount of this allowance is deter-
mined by the Regional Office after con-
sultation with the sponsor.

(b) Personal living allowance. ACTION
also provides each volunteer a personal
living allowance of $75 per month. It is
intended to cover incidental expenses
and local travel.

(c) Adjustment allowance. At the be-
ginning of service, a volunteer may re-
ceive from ACTION an adjustment al-
lowance when necessary to cover the
initial cost of securing and setting up
living quarters. Such an allowance is
usually provided only to volunteers
who serve outside their home area. It is
not usually available to volunteers re-
cruited locally for an assignment in
their home or nearby communities.

(d) Stipend. At the conclusion of the
term of service, each volunteer re-
ceives a stipend of $50 for each month
of service on an ACV project. Volun-
teers may be authorized to make bi-
weekly allotments from the stipend,
not in excess of $12.50, in extraordinary
circumstances. These may include al-
lotments for obligations incurred prior
to service for family support, insurance
or loan payments and income taxes.

(e) Provisional volunteers. Provisional
volunteers do not receive any allow-
ances nor do they accrue stipends. Dur-
ing the period they are provisional vol-
unteers their food and lodging is pro-
vided by ACTION and they receive a
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nominal amount of money for living
expenses.

(f) Emergencies. In case of emer-
gencies, ACTION may provide the vol-
unteer with assistance and support to
prevent injury or hardship to him, in-
cluding a $500 advance against allow-
ances and stipends due the volunteer or
to be paid subsequently to him during
his volunteer service.

(g) No dependent support. ACTION as-
sumes no financial responsibility for a
non-volunteer spouse, a volunteer’s
children or other dependents.

§1213.3-2 Transportation.

ACTION will be responsible for pro-
viding the volunteer with needed trans-
portation for the following purposes:

(a) To, and when appropriate, from
volunteer/sponsor staging;

(b) To the pre-service processing site,
whether it is the ACTION Regional Of-
fice or any other designated facility;

(c) To the project site following com-
pletion of pre-service processing, and
at the beginning of the volunteer’s
terms of service,;

(d) For the return trip from the
projects site to the volunteer’s home of
record following completion of service;

(e) Whenever necessary to enable the
volunteer to travel outside the geo-
graphic area to which he has been as-
signed when he does so at the request
of the Government;

(f) When approved in cases of emer-
gency.

For the purpose of paragraph (d) of
this section, the term ‘“home of
record’” shall be either:

(1) The legal residence of the volun-
teer’s parent or legal guardian if the
volunteer had been residing with the
parent or legal guardian immediately
prior to entering ACTION service, or if
the volunteer was a full-time student
whose permanent residency was with
the parent or legal guardian.

(2) The residence established by the
volunteer while attending college im-
mediately prior to entering ACTION.

(3) The residence established by the
volunteer while employed immediately
prior to entering ACTION.

(4) The legal residence established by
the volunteer for purposes of voting
and/or payment of state tax.
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Each volunteer must specify a home
of record at the time he is enrolled.
Subsequent modification of the home
of record may be authorized in certain
circumstances at the discretion of the
Regional Director.

§1213.3-3 Health support.

ACTION provides ACV volunteers
with a health benefits program at no
cost to the volunteers.

Coverage includes most medical and
surgical costs, hospitalization, pre-
scription drugs, and emergency dental
care. ACTION reserves the right to
alter the extent, or the method of pro-
viding health care for volunteers. In
nonemergency situations, the Regional
Office must clear hospitalization or
other serious (in excess of $150) treat-
ments.

§1213.3-4 Legal support.

ACTION will pay certain legal ex-
penses where volunteers are involved in
criminal or civil judicial or adminis-
trative proceedings to the extent pro-
vided in part 1220.

§1213.3-5 Insurance.

(a) ACV volunteers are covered by
the Federal Employees Compensation
Act. This provides a broad-based work-
men’s compensation-type coverage for
volunteer job-related accidents and oc-
cupational sickness.

(b) ACV volunteers are also Federal
employees for the purpose of the Fed-
eral Tort Claims Act. Any third-party
claims for injury or damage to prop-
erty arising out of the volunteer’s job-
related activities will be treated as
claims against the United States.

§1213.3-6 Leave.

(a) Vacation leave. Once on the job for
four months, an ACV volunteer earns
one day of leave for each full month of
service up to a maximum of seven days,
including one weekend. No leave is to
be granted during the last month of
service, except for emergencies. During
leave, the volunteer’s regular support
allowances are continued. No leave
may be taken without the approval of
the sponsor.

(b) Emergency leave. Should a member
of a volunteer’s immediate family—
spouse, mother, father, sister, brother,
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child or guardian—become critically ill
or die, emergency leave may be grant-
ed by the sponsor for a period of up to
one week. Any additional time requires
the approval of the ACTION Regional
Office. It does not count against vaca-
tion leave. The volunteer will be paid
for transportation by the fastest sched-
uled carrier to and from the emergency
site and for actual travel expenses in-
curred, but not in excess of those au-
thorized in standard government travel
regulations.

§1213.3-7 Federal service.

Section 415(c) of the Act provides
that should an ACV volunteer subse-
quently enter Federal service, his pe-
riod of volunteer service counts as a
like period of Federal service for cer-
tain purposes, including job security
and retirement benefits.

§1213.3-8 Lost property.

(a) The Regional Director may at his
discretion reimburse volunteers or
trainees for or replace lost, damaged,
or stolen property; cash representing
certain allowances; and equipment and
supplies if:

(1) Reimbursement is essential to the
volunteer’s capacity to serve effec-
tively in his particular assignment for
the duration of his service, and

(2) The loss, damage, or theft did not
result from the volunteer’s negligence.

(b) Lost or stolen cash may be reim-
bursed only if it represents the volun-
teer’s food and lodging or living allow-
ance or other payments essential to
the volunteer’s service. Lost or stolen
cash representing payment of stipend
or vacation allowances will not be re-
imbursed.

(¢) No reimbursement will be made
for luxury items, such as photographic
or phonographic equipment or jewelry.

Subpart D—Sponsor Provided
Volunteer Support

§1213.4-1 Training.

(a) The sponsor is fully responsible
for designing and implementing a pro-
gram of in-service training which will
completely equip the volunteer to per-
form the tasks to which he has been as-
signed.
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(b) In-service training will be con-
ducted by the sponsor in accordance
with plans agreed upon during the pro-
gram development process, and sub-
mitted to ACTION as part of the agree-
ment. Those plans must be tailored to
the volunteer’s needs for additional
skills and information in the perform-
ance of assigned tasks.

§1213.4-2 Supervision.

The sponsor has the sole responsi-
bility for providing appropriate super-
vision, leadership, and direction to the
volunteers in conformance with the
plan prepared in cooperation with AC-
TION and submitted with the project
proposal. The plan is to be executed in
such a manner that the volunteers can
attain project goals within the pro-
posed time frame.

§1213.4-3 Job-related transportation.

The sponsor is responsible for deter-
mining the job-related transportation
needs of the volunteer. The volunteers
are expected to use public transpor-
tation in connection with their work
whenever it is available and adequate.
When it is not, the sponsor shall pro-
vide suitable private transportation,
including obtaining and maintaining
motor vehicles for the job-related use
of the volunteers as appropriate.
Whether the sponsor purchases vehicles
or obtains them through a leasing ar-
rangement, he is responsible for moni-
toring the use of those vehicles and re-
stricting the use of transportation pro-
vided to volunteers to work on the
project. The volunteer and the sponsor
are jointly responsible for compliance
with all state and local laws con-
cerning vehicle registration, operator
licensing, and financial responsibility
on any private vehicles used by the vol-
unteer, either as part of his work as-
signment or for personal convenience.

§1213.4-4 Supplies and equipment and
office facilities.

The sponsor is responsible for pro-
viding most job-related support involv-
ing facilities, equipment, and
consumable supplies needed by the vol-
unteer, including telephone and secre-
tarial support.
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§1213.4-5 Emergencies.

In case of emergencies in which it is
not possible for ACTION to provide a
volunteer with the necessary assist-
ance and support in time to prevent in-
jury or hardship to him, the sponsor
may furnish the needed assistance, in-
cluding an advance of up to $500 from
its own funds to the volunteer. Such
advances, however, should be cleared in
advance by telephone with the ACTION
Regional Director or designee.

Subpart E—Administrative Hold—

Grievances, Removal, Res-
ignation, Suspension and Ter-
mination

§1213.5-1 Administrative hold.

(a) Volunteers will be placed in Ad-
ministrative Hold Status under the fol-
lowing circumstances:

(1) No placement after training.

(2) Pending transfer to a new project.

(3) Leave taken for personal reasons
in excess of the seven days for vacation
leave, seven days for emergency leave,
seven days for extension beyond three
months, and fourteen days for reenroll-
ment.

(4) Absence from project site without
authority of the sponsoring organiza-
tion.

(5) During termination action.

(6) Arrest and placement in jail with-
out bail, depending on nature of
charges.

(7) Removal from site at request of
sponsoring organization, pending deci-
sion on transfer to new assignment.

(b) Exceptions to these guidelines
must be authorized by the Regional Di-
rector. Volunteers may be placed in
Administrative Hold status for up to 30
days. In exceptional circumstances, the
Regional Director may extend this pe-
riod of time as appropriate. The Re-
gional Director may modify any and all
allowances, including stipend, when a
volunteer is placed in Administrative
Hold status.

§1213.5-2 Volunteer grievances.

(a) At times, a volunteer will con-
sider that he has been adversely af-
fected in some matter arising out of his
work situation or the terms and condi-
tions of his service. The Volunteer
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Grievance Procedure, part 1211, fur-
nished to each volunteer, applies to
certain of these matters. This proce-
dure is applicable to situations in
which the volunteer believes there has
been a deviation from, misinterpreta-
tion or misapplication of laws, regula-
tions, policies or procedures governing
his service.

(b) The Grievance Procedure estab-
lishes a formal and informal mecha-
nism to resolve such problems. The in-
formal mechanism aims to resolve dis-
putes at the level of the sponsor and
the state program officer. The formal
part of the Grievance Procedure pro-
vides a hearing in certain cases and in-
cludes appeals to ACTION’s national
office in Washington.

(c) The procedure that the sponsor
employs at the informal stage of the
ACTION Grievance Procedure will also
be used for any disputes between the
sponsor and a volunteer not involving a
law or regulation or an ACTION policy
and procedure.

§1213.5-3 Resignation.

A volunteer may resign at any time,
by notifying the sponsoring organiza-
tion and the Regional Office. When
practicable, thirty days advance notice
should be given to insure that the de-
parture will be only minimally disrup-
tive to the project. In case of resigna-
tion, all outstanding advances, includ-
ing unearned vacation allowances, are
deducted from the volunteer’s stipend.
The volunteer receives his final stipend
check three to five weeks after re-
gional submission of the termination
papers to ACTION/Washington.

§1213.5-4 Sponsor request for removal
of volunteer.

The sponsoring organization may re-
quest ACTION to remove a volunteer
whose performance in its view is unsat-
isfactory at any time. Before resorting
to a formal request for removal the
sponsor should contact the appropriate
ACTION state official to seek help in
trying to resolve any problem with a
volunteer. The sponsor may then pre-
pare a written request for removal and
submit it to the Regional Office. AC-
TION may, depending on the cir-
cumstances, follow one of three courses
of action: (a) Suspend the volunteer, (b)
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terminate him, or (c) transfer him to
another project.

§1213.5-5 Suspension and termination.

(a) Causes. ACTION may suspend or
terminate a volunteer for any of the
following reasons:

(1) Conviction of any criminal offense
under Federal, state, or local statute
or ordinance;

(2) Violation of any provision of the
Domestic Volunteer Service Act of
1973, or any ACTION policy, regulation
or instruction;

(3) Failure, refusal or inability to
perform prescribed project duties as
outlined in the project proposal and di-
rected by the sponsoring organization
to which the volunteer is assigned;

(4) Involvement in activities which
substantially interfere with the volun-
teer’s performance of his/her duties on
the project;

(5) Intentional false statement, omis-
sion, fraud, or deception in obtaining
selection as a volunteer;

(6) Any conduct on the part of the
volunteer which substantially dimin-
ishes his/her effectiveness as a volun-
teer;

(7) Inability to perform the project
duties because of serious illness, med-
ical disability, or pregnancy, as deter-
mined by the attending physician, in
accordance with ACTION policy;

(8) Lack of a viable job for which the
volunteer is qualified if the initial job
assignment ends or is terminated prior
to completion of a period of service;

(9) Unsatisfactory job performance.
Procedures for the suspension and ter-
mination of volunteers are contained
in part 1210.

(b) Suspension. Volunteers may be
suspended for up to 30 days to enable
ACTION to determine whether termi-
nation proceedings should be started
against the volunteer. Suspension is
not warranted if sufficient evidence ex-
ists to start termination proceedings.

(c) Termination of or refusal to renew
ACTION/sponsoring organization agree-
ment. If the Memorandum of Agree-
ment between ACTION and a spon-
soring organization is terminated or
not renewed, a volunteer who is re-
moved from the project and whose re-
moval was not caused by conduct
which would otherwise be grounds for
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termination is entitled to the following
administrative considerations:

(1) Reassignment to another project
where possible.

(2) If reassignment is not possible at

the time of project close-out, and if the
volunteer wishes to resume service
(provided that his/her job performance
has been satisfactory), he/she may, at
the discretion of the Regional Director,
receive special consideration for rein-
statement as soon as an appropriate
slot is open.
If a volunteer wishes, he/she may ter-
minate without prejudice in the event
that a Memorandum of Agreement be-
tween ACTION and the sponsor is ter-
minated.

(d) Deselection of a provisional volun-
teer. The Regional Director may
deselect a provisional volunteer on the
grounds listed in paragraph (a) of this
section or for a failure to meet training
or selection standards during pre-serv-
ice orientation. Procedures for such
deselection are contained in part 1210.

[40 FR 10670, Mar. 7, 1975; 46 FR 6951, Jan. 22,
1981]

Subpart F—Special Conditions
Affecting Volunteer Service

§1213.6-1 Sponsor’s
volunteer.

employment of

ACV volunteers make a commitment
to one full year of ACTION service.
Similarly, ACTION asks that the spon-
sor on his part must honor the spirit of
that commitment and refrain from of-
fering fully paid employment to volun-
teers during their first year of service.
Volunteers may not perform services
or duties or engage in activities for
which the sponsor receives or requests
any compensation. Volunteers may not
receive any other compensation, di-
rectly or indirectly, from a sponsor
while serving as a volunteer.

§1213.6-2 Nondisplacement of employ-
ees and impairment of contracts of
service.

An ACV volunteer’s assignment is
limited to activities that would not
otherwise be performed by employed
workers and which will not supplant
the hiring of or result in the displace-
ment of employed workers, or impair



§1213.6-3

existing contracts for service. (part
1216 implements this provision.)
§1213.6-3 Nonappropriate assign-

ments.

(a) An assignment is not appropriate
for a volunteer if:

(1) The service, duty, or activity is
principally administrative or clerical,
or

(2) The volunteer is not directly in
contact with groups or individuals who
are to be served by the project or is not
performing services, duties, or engaged
in activities which are authorized
under section 122(a) of the Act.

§1213.6-4 Political activities and limi-
tation of unlawful activities.

(a) ACV volunteers are covered by
the Hatch Act to the same extent as
Federal employees. This Act prohibits
volunteers from engaging in partisan
political activities of any sort at any
and all times during their terms of
service, including periods of official
leave.

(b) Section 403 of Pub. L. 93-113 re-
quires that a sponsor’s project be oper-
ated in such a manner as to avoid in-
volvement of ACV volunteers in any
partisan or nonpartisan political activ-
ity in an election for public or party of-
fice, voter transportation during elec-
tions, and voter registration drives.

(c) While engaged in carrying out
their duties volunteers may, as a part
of the project, participate in lawful and
nonpolitical demonstrations and pro-
test activities which are approved by
the sponsor as a part of its project ac-
tivity and which are not in violation of
any ACTION policies.

§1213.6-5 Nondiscrimination.

Part 1203 provides regulations con-
cerning nondiscrimination in ACTION
programs and activities.

(a) No person with responsibilities in
the operation of an ACV project shall
discriminate with respect to such pro-
gram because of race, creed, belief,
color, national origin, sex, age, or po-
litical affiliation.

§1213.6-6 Religious activities.

Volunteers will not give religious in-
struction, conduct worship services, or
engage in any other religious activity
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as part of their duties. Volunteers who
serve in an institution that gives reli-
gious instruction or engages in other
religious activities will not be used as
replacements for regular personnel of
the institution. For example, volun-
teers assigned to serve in a program
conducted under the auspices of a
church-related school may not be used
as substitutes for regular teachers in
the school. They may, however, work
in new programs which are carried on
in addition to the school’s regular pro-
grams and which are conducted in con-
formance with the above restrictions.

§1213.6-7 Evaluation.

(@) On a quarterly basis and two
months prior to the termination of a
volunteer’s year of service, and at any
other time which circumstances may
dictate, ACTION may inspect that por-
tion of a project with which the volun-
teer is involved. The purpose of the in-
spection will be to independently ob-
serve and judge the extent to which the
volunteer’s work has contributed to
the objectives of the program described
in the project proposal.

(b) The sponsor is expected to cooper-
ate fully with ACTION representatives,
and ACTION will in turn review results
of the evaluation with the sponsor.

§1213.6-8 Limitation on labor and
anti-labor activities.

Volunteers may not engage in any
activities, services, or duties which as-
sist any labor or anti-labor organizing
activity, or related activity.

§1213.6-9 Loans and debts.

(a) ACVs have the same legal and fi-
nancial responsibilities as do all other
persons. Volunteers are encouraged to
pay all legal debts promptly to avoid
creating a situation which would im-
pair the volunteer’s ability to function.
In cases of continued financial irre-
sponsibility by a volunteer to the ex-
tent of embarrassment or adverse re-
flection upon the sponsor organiza-
tion’s project or ACTION, administra-
tive or disciplinary action may be
taken by the Regional Office, up to and
including termination, where appro-
priate.
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(b) Volunteers are not authorized to
obtain extension of credit by rep-
resenting themselves as a Federal Gov-
ernment employee.

Subpart G—Miscellaneous

§1213.7-1 Student loan deferrals.

(a) The Higher Education Act of 1965,
as amended, exempts full-time domes-
tic volunteers from repayment of Na-
tional Defense Education Act loans for
a period of service not to exceed three
years. Volunteers wishing to defer re-
payment of NDEA loans must obtain
the necessary forms from their univer-
sities. Regional Offices are authorized
to certify these forms, but if the uni-
versity or volunteer should submit the
form to Headquarters for certification,
it will be sent to the appropriate Re-
gional Office for completion.

(b) If the volunteer is still in service
at the time of ACTION’s certification,
his anticipated termination date will
be furnished to the lender.

(c) Repayment of other college loans
may also be deferred. These repay-
ments, however, are deferred at the dis-
cretion of the lender. If the lender is
willing to defer payment, volunteers
must obtain the necessary forms from
the lender and forward them to the Re-
gional Office for certification. If forms
are not available from the lender, a let-
ter to the university or lender may be
prepared certifying the dates of the
volunteer’s service.

§1213.7-2 Death benefits.

In case of the death of a volunteer
away from his home of record, certain
costs associated with transportation of
the body are reimbursable either under
the Federal Employees Compensation
Act or ACTION policy. Volunteers
whose death results from personal in-
jury or illness sustained in the per-
formance of his project duties are eligi-
ble for reimbursement of certain fu-
neral expenses. Monthly benefits for el-
igible dependents of deceased volun-
teers may be available under the Fed-
eral Employees Compensation Act. In
certain other unusual circumstances,
payment of certain funeral expenses for
volunteers not meeting the above re-
quirements may be authorized.
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§1213.7-3 Firearms.

ACTION volunteers may not nor-
mally possess, use, or carry firearms. If
a volunteer wishes to keep firearms for
hunting, approval must be obtained
from the sponsor, State Program Di-
rector and the ACTION Regional Direc-
tor in the region where the volunteer is
assigned. The volunteer must request
approval for possession or use of fire-
arms from his sponsor and his State
Program Director. If he receives their
approval, his request may then be con-
sidered by his ACTION Regional Direc-
tor. If approval is granted by the AC-
TION Regional Director, the volunteer
must adhere to all state and local regu-
lations relating to the possession and
use of firearms.

PART 1214—ENFORCEMENT OF
NONDISCRIMINATION ON THE
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY ACTION

Sec.

1214.101 Purpose.

1214.102 Application.

1214.103 Definitions.

1214.104—1214.109 [Reserved]

1214.110 Self-evaluation.

1214.111 Notice.

1214.112—1214.129 [Reserved]

1214.130 General prohibitions against dis-
crimination.

1214.131—1214.139 [Reserved]

1214.140 Employment.

1214.141—1214.148 [Reserved]

1214.149 Program accessibility: Discrimina-
tion prohibited.

1214.150 Program accessibility: Existing fa-
cilities.

1214.151 Program accessibility: New con-
struction and alterations.

1214.152—1214.159 [Reserved]

1214.160 Communications.

1214.161—1214.169 [Reserved]

1214.170 Compliance procedures.

AUTHORITY: 29 U.S.C. 794; 42 U.S.C. 5057.

SOURCE: 55 FR 47761, Nov. 15, 1990, unless
otherwise noted.

§1214.101 Purpose.

The purpose of this part is to effec-
tuate section 119 of the Rehabilitation,
Comprehensive Services, and Develop-
mental Disabilities Amendments of
1978, which amended section 504 of the
Rehabilitation Act of 1973 to prohibit
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discrimination on the basis of handicap
in programs or activities conducted by
Executive agencies or the United
States Postal Service.

§1214.102 Application.

This part applies to all programs or
activities conducted by the agency, ex-
cept for programs or activities con-
ducted outside the United States that
do not involve individuals with handi-
caps in the United States.

§1214.103 Definitions.

For purposes of this part, the term—

Agency means ACTION.

Assistant Attorney General means the
Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, Brailled materials,
audio recordings, and other similar
services and devices. Auxiliary aids
useful for persons with impaired hear-
ing include telephone handset ampli-
fiers, telephones compatible with hear-
ing aids, telecommunication devices
for deaf persons (TDD’s), interpreters,
notetakers, written materials, and
other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the
agency of the nature and date of the al-
leged violation of section 504 of the
Act. It shall be signed by the complain-
ant or by someone authorized to do so
on his or her behalf. Complaints filed
on behalf of classes or third parties
shall describe or identify (by name, if
possible) the alleged victims of dis-
crimination.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking lots, rolling
stock or other conveyances, or other
real or personal property.

Individuals with handicaps means any
person who has a physical or mental
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impairment that substantially limits
one or more major life activities, has a
record of such an impairment, or is re-
garded as having such an impairment.
As used in this definition, the phrase:

(1) Physical or mental impairment in-
cludes—

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense

organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and

lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term ‘“physical or
mental impairment’” includes, but is
not limited to, such diseases and condi-
tions as orthopedic, visual, speech, and
hearing impairments, cerebral palsy,
epilepsy, muscular dystrophy, multiple
sclerosis, cancer, heart disease, diabe-
tes, mental retardation, emotional ill-
ness, and drug addiction and alco-
holism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limit major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition
but is treated by the agency as having
such an impairment.

Qualified individual
means—

with handicaps
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(1) With respect to preschool, elemen-
tary, or secondary education services
provided by the agency, an individual
with handicaps who is a member of a
class of persons otherwise entitled by
statute, regulation, or agency policy to
receive educational services from the
agency;

(2) With respect to any other agency
program or activity under which a per-
son is required to perform services or
to achieve a level of accomplishment,
an individual with handicaps who
meets the essential eligibility require-
ments and who can achieve the purpose
of the program or activity without
modifications in the program or activ-
ity that the agency can demonstrate
would result in a fundamental alter-
ation in its nature;

(3) With respect to any other pro-
gram or activity, an individual with
handicaps who meets the essential eli-
gibility requirements for participation
in, or receipt of benefits from, that pro-
gram or activity; and

(4) Qualified handicapped person as
that term is defined for purposes of em-
ployment in 29 CFR 1613.702(f), which is
made applicable to this part by
§1214.140.

Section 504 of the Act means section
504 of the Rehabilitation Act of 1973
(Pub. L. 93-112, 87 Stat. 394 (29 U.S.C.
794)), as amended by the Rehabilitation
Act Amendments of 1974 (Pub. L. 93-
516, 88 Stat. 1617); the Rehabilitation,
Comprehensive Services, and Develop-
mental Disabilities Amendments of
1978 (Pub. L. 95-602, 92 Stat. 2955); the
Rehabilitation Act Amendments of 1986
(Pub. L. 99-506, 100 Stat. 1810), and the
Civil Rights Restoration Act of 1987
(Pub. L. 100-259, 102 Stat. 28). As used
in this part, section 504 of the Act ap-
plies only to programs or activities
conducted by Executive agencies and
not to federally assisted programs.

§§1214.104—1214.109 [Reserved]

§1214.110 Self-evaluation.

(a) The agency shall, within one year
of the effective date of this part, evalu-
ate its current policies and practices,
and the effects thereof, that do not or
may not meet the requirements of this
part and, to the extent modification of
any such policies and practices is re-
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quired, the agency shall proceed to
make the necessary modifications.

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing individuals with handicaps or orga-
nizations representing individuals with
handicaps, to participate in the self-
evaluation process by submitting com-
ments (both oral and written).

(c) The agency shall, for at least
three years following completion of the
self-evaluation, required under para-
graph (a) of this section, maintain on
file and make available for public in-
spection—

(1) A description of areas examined
and any problems identified; and

(2) A description of any modifications
made.

§1214.111 Notice.

The agency shall make available to
employees, applicants, participants,
beneficiaries, and other interested per-
sons such information regarding the
provisions of this part and its applica-
bility to the programs or activities
conducted by the agency, and make
such information available to them in
such manner as the head of the agency
finds necessary to apprise such persons
of the protections against discrimina-
tion assured them by section 504 of the
Act and this part.

§§1214.112—1214.129 [Reserved]

§1214.130 General prohibitions
against discrimination.
(@ No qualified individual with

handicaps shall, on the basis of handi-
cap, be excluded from participation in,
be denied the benefits of, or otherwise
be subjected to discrimination under
any program or activity conducted by
the agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—

(i) Deny a qualified individual with
handicaps the opportunity to partici-
pate in or benefit from the aid, benefit,
or service;

(ii) Afford a qualified individual with
handicaps an opportunity to partici-
pate in or benefit from the aid, benefit,
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or service that is not equal to that af-
forded others;

(iii) Provide a qualified individual
with handicaps with aid, benefit, or
service that is not as effective in af-
fording equal opportunity to obtain the
same result, to gain the same benefit,
or to reach the same level of achieve-
ment as that provided to others;

(iv) Provide different or separate aid,
benefits, or services to individuals with
handicaps or to any class of individuals
with handicaps than is provided to oth-
ers unless such action is necessary to
provide qualified individuals with
handicaps with aid, benefits, or serv-
ices that are as effective as those pro-
vided to others;

(v) Deny a qualified individual with
handicaps the opportunity to partici-
pate as a member of planning or advi-
sory boards; or

(vi) Otherwise limit a qualified indi-
vidual with handicaps in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by others
receiving the aid, benefit, or service.

(2) The agency may not deny a quali-
fied individual with handicaps the op-
portunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or
activities.

(3) The agency may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration the purpose or effect of
which would be to—

(i) Subject qualified individuals with
handicaps to discrimination on the
basis of handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to in-
dividuals with handicaps.

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would—

(i) Exclude individuals with handi-
caps from, deny them the benefits of,
or otherwise subject them to discrimi-
nation under any program or activity
conducted by the agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to individuals with handicaps.
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(5) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified individ-
uals with handicaps to discrimination
on the basis of handicap.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive order to individuals with handi-
caps or the exclusion of a specific class
of individuals with handicaps from a
program limited by Federal statute or
Executive order to a different class of
individuals with handicaps is not pro-
hibited by this part.

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified individuals with handicaps.

§§1214.131—1214.139 [Reserved]

§1214.140 Employment.

No qualified individual with handi-
caps shall, on the basis of handicap, be
subjected to discrimination in employ-
ment under any program or activity
conducted by the agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613, shall
apply to employment in federally con-
ducted programs or activities.

§§1214.141—1214.148 [Reserved]

§1214.149 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§1214.150, no qualified individual with
handicaps shall, because the agency’s
facilities are inaccessible to or unus-
able by individuals with handicaps, be
denied the benefits of, be excluded from
participation in, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
agency.

§1214.150 Program accessibility: Exist-
ing facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by individuals with handicaps.
This paragraph does not—
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(1) Necessarily require the agency to
make each of its existing facilities ac-
cessible to and usable by individuals
with handicaps; or

(2) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the
burden of proving that compliance with
§1214.150(a) would result in such alter-
ation or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
agency head or his or her designee
after considering all agency resources
available for use in the funding and op-
eration of the conducted program or
activity and must be accompanied by a
written statement of the reasons for
that conclusion. If an action would re-
sult in such an alteration or such bur-
dens, the agency shall take any other
action that would not result in such an
alteration or such burdens but would
nevertheless ensure that individuals
with handicaps receive the benefits and
services of the program or activity.

(b) Methods. The agency may comply
with the requirements of this section
through such means as redesign of
equipment, reassignment of services to
accessible buildings, assignment of
aides to beneficiaries, home visits, de-
livery of services at alternate acces-
sible sites, alteration of existing facili-
ties and construction of new facilities,
use of accessible rolling stock, or any
other methods that result in making
its programs or activities readily ac-
cessible to and usable by individuals
with handicaps. The agency is not re-
quired to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with this section. The agency, in mak-
ing alterations to existing buildings,
shall meet accessibility requirements
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151-4157), and any regula-
tions implementing it. In choosing
among available methods for meeting
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the requirements of this section, the
agency shall give priority to those
methods that offer programs and ac-
tivities to qualified individuals with
handicaps in the most integrated set-
ting appropriate.

(c) Time period for compliance. The
agency shall comply with the obliga-
tions established under this section
within sixty days of the effective date
of this part except that where struc-
tural changes in facilities are under-
taken, such changes shall be made
within three years of the effective date
of this part, but in any event as expedi-
tiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the agency shall develop, with-
in six months of the effective date of
this part, a transition plan setting
forth the steps necessary to complete
such changes. The agency shall provide
an opportunity to interested persons,
including individuals with handicaps or
organizations representing individuals
with handicaps, to participate in the
development of the transition plan by
submitting comments (both oral and
written). A copy of the transition plan
shall be made available for public in-
spection. The plan shall, at a min-
imum—

(1) Identify physical obstacles in the
agency'’s facilities that limit the acces-
sibility of its programs or activities to
individuals with handicaps;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the agency official re-
sponsible for implementation of the
plan.

§1214.151 Program accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the agency
shall be designed, constructed, or al-
tered so as to be readily accessible to
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and usable by individuals with handi-
caps. The definitions, requirements,
and standards of the Architectural Bar-
riers Act (42 U.S.C. 4151-4157), as estab-
lished in 41 CFR 101-19.600 to 101-19.607,
apply to buildings covered by this sec-
tion.

§§1214.152—1214.159 [Reserved]

§1214.160 Communications.

(a) The agency shall take appropriate
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford an individual with handicaps
an equal opportunity to participate in,
and enjoy the benefits of, a program or
activity conducted by the agency.

(i) In determining what type of auxil-
iary aid will be provided, the agency
shall give primary consideration to the
requests of the individual with handi-
caps.

(ii) The agency need not provide indi-
vidually prescribed devices, readers for
personal use or study, or other devices
of a personal nature.

(2) Where the agency communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf persons (TDD’s) or equally ef-
fective telecommunication systems
shall be used to communicate with per-
sons with impaired hearing.

(b) The agency shall ensure that in-
terested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The agency shall provide a sign at
a primary entrance to each of its inac-
cessible facilities, directing users to a
location at which they can obtain in-
formation about accessible facilities.
The international symbol for accessi-
bility shall be displayed at each pri-
mary entrance to each accessible facil-
ity.

(d) This section does not require the
agency to take any action that it can
demonstrate would result in a funda-
mental alteration in the nature of a
program or activity or in undue finan-
cial and administrative burdens. In
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those circumstances where agency per-
sonnel believe that the proposed action
would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the agency has the burden of proving
that compliance with §1214.160 would
result in such alteration or burdens.
The decision that compliance would re-
sult in such alteration or burdens must
be made by the agency head or his or
her designee after considering all agen-
cy resources available for use in the
funding and operation of the conducted
program or activity and must be ac-
companied by a written statement of
the reasons for reaching that conclu-
sion. If an action required to comply
with this section would result in such
alteration or such burdens, the agency
shall take any other action that would
not result in such an alteration or such
burdens but would nevertheless ensure
that, to the maximum extent possible,
individuals with handicaps receive the
benefits and services of the program or
activity.

§§1214.161—1214.169 [Reserved]

§1214.170 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs and
activities conducted by the agency.

(b) The agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(c) Responsibility for implementa-
tion and operation of this section shall
be vested in the Director, Equal Oppor-
tunity Staff.

PART  1216—NONDISPLACEMENT
OF EMPLOYED WORKERS AND
NONIMPAIRMENT OF  CON-
TRACTS FOR SERVICE

Sec.

1216.1-1
1216.1-2
1216.1-3
1216.1-4

Purpose.

Applicability of this part.
Policy.

Exceptions.
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AUTHORITY: Secs. 402(12), 404(a), 420 of Pub.
L. 93-113, 87 Stat. 394, 408, 414.

SOURCE: 40 FR 16209, Apr. 10, 1975, unless
otherwise noted.

§1216.1-1 Purpose.

This part establishes rules to assure
that the services of volunteers are lim-
ited to activities which would not oth-
erwise be performed by employed work-
ers and which will not supplant the hir-
ing of, or result in the displacement of,
employed workers or impair existing
contracts for service. It implements
section 404(a) of the Domestic Volun-
teer Service Act of 1973, Pub. L. 93-113
(the ““Act™).

§1216.1-2 Applicability of this part.

(a) All full-time and part-time volun-
teers assigned, referred or serving pur-
suant to grants, contracts, or agree-
ments made pursuant to the Act.

(b) All agencies and organizations to
which the volunteers in paragraph (a)
of this section are assigned, referred or
provide services.

§1216.1-3 Policy.

(a) Volunteers enrolled or partici-
pating in programs referred to in para-
graphs (a) and (b) of §1216.1-2 may not
perform any services or duties or en-
gage in activities which would other-
wise be performed by an employed
worker as part of his assigned duties as
an employee.

(b) Volunteer referred to in para-
graph (a) of this section may not per-
form any services or duties or engage
in activities which will supplant the
hiring of employed workers. This pro-
hibition is violated if, prior to engag-
ing a volunteer, an agency or organiza-
tion referred to in §1216.1-2(c) had in-
tended to hire a person to undertake
all or a substantial part of the services,
duties, or other activities to be pro-
vided by the volunteer.

(c) Volunteers referred to in para-
graph (a) of this section may not per-
form any services or duties or engage
in activities which result in the dis-
placement of employed workers. Such
volunteers may not perform services or
duties which have been performed by or
were assigned to, any of the following:

(1) Presently employed workers,
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(2) Employees who recently resigned
or were discharged,

(3) Employees who are on leave (ter-
minal, temporary, vacation, emer-
gency, or sick), or

(4) Employees who are on strike or
who are being locked out.

(d) Volunteers referred to in para-
graph (a) of this section may not per-
form any services or duties or engage
in activities which impair existing con-
tracts for service. This prohibition is
violated if a contract for services is
modified or cancelled because an agen-
cy or organization referred to in
§1216.1-2(b) engages a volunteer to pro-
vide or perform all or a substantial
part of any services, duties, or other
activities set forth in such contract.
The term ‘‘contract for services” in-
cludes but is not limited to contracts,
understandings and arrangements, ei-
ther written or oral, to provide profes-
sional, managerial, technical, or ad-
ministrative services.

(e) Agencies and organizations re-
ferred to in §1216.1-2(b) are prohibited
from assigning or permitting volun-
teers referred to in §1216.1-2(a) to per-
form any services or duties or engage
in any activities prohibited by para-
graphs (a) through (d) of this section.

§1216.1-4 Exceptions.

(a) The requirements of §1216.1-3 are
not applicable to the following, or
similar, situations:

(1) Funds are unavailable for the em-
ployment of sufficient staff to accom-
plish a program authorized or of a
character eligible for assistance under
the Act and the activity, service, or
duty is otherwise appropriate for the
assignment of a volunteer.

(2) Volunteer services are required in
order to avoid or relieve suffering
threatened by or resulting from major
natural disasters or civil disturbances.

(3) Reasonable efforts to obtain em-
ployed workers have been unsuccessful
due to the unavailability of persons
within the community who are able,
willing, and qualified to perform the
needed activities.

(4) The assignment of volunteers will
significantly expand services to a tar-
get community over those which could
be performed by existing paid staff, and
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the activity, service or duty is other-
wise appropriate for the assignment of
a volunteer and no actual displacement
of paid staff will occur as a result of
the assignment.

(b) For the purposes of paragraphs
(a)(1) and (4) of this section, the assign-
ment is not appropriate for the assign-
ment of a volunteer if:

(1) The service, duty, or activity is
principally a routine administrative or
clerical task. This definition applies
only to any service, duty, or activity
performed by a volunteer receiving fi-
nancial support apart from reimburse-
ment for expenses.

(2) The volunteer is not directly in
contact with groups or individuals
whom the Act is designed to serve or is
not performing services, duties, or en-
gaged in activities authorized or of a
character eligible for assistance under
the Act.

PART 1217—VISTA VOLUNTEER
LEADER

Sec.

1217.1
1217.2
1217.3
1217.4
1217.5
1217.6

AUTHORITY: Secs. 104(b) and 420 of Pub. L.
93-113, 87 Stat. 398 and 414.

SOURCE: 39 FR 44203, Dec. 23, 1974, unless
otherwise noted.

Introduction.
Establishment of position.
Qualifications.

Selection procedure.
Allowances and benefits.
Roles of volunteers.

§1217.1 Introduction.

Section 105(a)(1), Part A, of the Do-
mestic Volunteer Service Act of 1973,
Pub. L. 93-113, 87 Stat. 398, authorizes
the Director of ACTION to pay VISTA
volunteers a stipend not to exceed $50
per month and a stipend not to exceed
$75 a month in the case of VISTA vol-
unteers who have served for at least a
year and have been designated volun-
teer leaders. Section 105(a)(1) further
provides that the selection of volunteer
leaders shall be pursuant to standards,
established in regulations which the
Director shall prescribe, which shall be
based upon the experience and special
skills and the demonstrated leadership
of such persons among volunteers.

58

45 CFR Ch. XII (10-1-00 Edition)

§1217.2 Establishment of position.

A request for the proposed establish-
ment of VISTA volunteer leader posi-
tion for a specific project shall be sub-
mitted by a sponsor in writing in ad-
vance to the appropriate ACTION Re-
gional Director. Specific tasks, respon-
sibilities, qualifications, and the pro-
posed supervisory structure are to be
detailed in the request.

§1217.3 Qualifications.

A volunteer recommended for a
VISTA volunteer leader position must
have:

(a) Completed a one-year term as a
VISTA volunteer.

(b) Demonstrated ability to work
constructively and communicate with
volunteers, supervisor/sponsor, and the
target population.

(c) Demonstrated ability to work
well with and gain acceptance of other
volunteers.

(d) Demonstrated ability to provide
self-motivation and self-direction, and
maturity to accept supervision and di-
rection from supervisor/sponsor.

(e) Sensitivity to the needs and atti-
tudes of others, and exhibit a sincere
commitment to the mission of VISTA.

§1217.4 Selection procedure.

(a) Nomination. Candidates may be
nominated in writing to the Regional
Director by the Program Officer or the
State Program Director in whose area
the volunteer serves. The nomination
shall include a copy of the completed
ACTION Form V-95a, for the Regional
Director’s review.

(b) Selection. VISTA volunteer leaders
will be selected by the Regional Direc-
tor (or his designee). The criteria for
selection shall include:

(1) The recommendation of the volun-
teer by the State Program Director or
Program Officer.

(2) An overall rating by the super-
visor/sponsor of above average on the
ACTION Form V-95a.

(3) A description of specific tasks, re-
sponsibilities, qualifications, and the
proposed supervisory structure, which
justifies the establishment of the
VISTA volunteer leader position. A se-
lection decision is final.
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(c) Reenrollment. VISTA volunteer
leaders may be reenrolled in accord-
ance with the VISTA reenrollment and
extension policy.

§1217.5 Allowances and benefits.

The VISTA volunteer leader shall be
entitled to all allowances and benefits
of a VISTA volunteer at the level
which is consistent with the level for
all volunteers on his/her project, except
that:

(a) The stipend will be increased from
$50 to $75 per month effective on the
date of selection of the VISTA volun-
teer leader.

(b) Support for on-the-job transpor-
tation may be increased, consistent
with ACTION policy.

§1217.6 Roles of volunteers.

VISTA volunteer leaders may have
the following roles:

(a) Primary contact with VISTA vol-
unteers on personal and administrative
matters.

(b) Aid in communication of VISTA
policies to VISTA volunteers.

(c) Encourage and develop VISTA
volunteer leadership and initiative on
projects.

(d) Aid as a resource in development
and conduct of training programs.

(e) Assist sponsor in preparation for
arrival of VISTA volunteers, and assist
new volunteers in settling-in, housing,
orientation, etc.

(f) Aid in the development of mean-
ingful relationship and understanding
of individual program concepts with
VISTA volunteers and supervisor/spon-
sor.

(g) Advise supervisor on potential
problem areas, and needs of VISTA vol-
unteers.

(h) Aid supervisor/sponsor in the re-
development of projects to best meet
goals and objectives addressing the
community’s problem(s).

PART 1218—VISTA VOLUNTEERS—
HEARING OPPORTUNITY

Sec.

1218.1
1218.2
1218.3
1218.4
1218.5

Introduction.

Applicability.

Policy.

Standards for regional plan.
Procedures for approval of plan.
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1218.6 Freedom to present views.

AUTHORITY: Secs. 104(d), 402(14) and 420 of
Pub. L. 93-113, 87 Stat. 398, 407 and 414.

SOURCE: 39 FR 43725, Dec. 18, 1974, unless
otherwise noted.

§1218.1 Introduction.

Section 104(d) of the Domestic VVolun-
teer Service Act of 1973, Pub. L. 93-113,
87 Stat. 398 requires that the Director
of ACTION establish a procedure, in-
cluding notice and an opportunity to
be heard, for VISTA volunteers to
present views in connection with the
terms and conditions of their service.

§1218.2 Applicability.

This part applies to all volunteers en-
rolled under part A of title | of the Do-
mestic Volunteer Service Act of 1973,
Pub. L. 93-113, 87 Stat. 396.

§1218.3 Policy.

It is ACTION’s policy to encourage
the free exchange of views between vol-
unteers and staff members with respect
to the terms and conditions of the vol-
unteers’ service. Ordinarily these ex-
changes occur in the day-to-day con-
tact between volunteers and staff.
However, there are occasions when it is
desirable to provide volunteers with an
opportunity to present their views with
respect to the terms and conditions of
their service in a more formal way. The
differences between ACTION regions
require that the means selected in each
region to accomplish this result be ap-
propriate to its particular needs. This
regulation provides standards within
which regions must establish a proce-
dure to enable volunteers to present
their views to be heard with respect to
the terms and conditions of their serv-
ice on a regular basis by appropriate
ACTION officials and receive a timely
response to their concerns.

§1218.4 Standards for regional plan.

Each ACTION Domestic Regional Di-
rector shall recommend, after con-
sultation with representative volun-
teers, sponsors, and other interested
persons, the specific procedures to be
established for VISTA volunteers to
present their views concerning the
terms and conditions of their service.
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Each proposed plan must incorporate
the following features:

(a) A free and open opportunity for
volunteers to communicate their views
to appropriate ACTION regional office
officials.

(b) An opportunity for all volunteers
to be heard with respect to their views
in connection with the terms and con-
ditions of their service by a responsible
ACTION regional office official, either
personally, or through democratically
selected representatives, on a regular
basis. The plan must provide such an
opportunity to the volunteer at least
twice in each year, and provide for no-
tice to volunteers of the time and place
of the meeting at which they may be
heard.

(c) Appropriate provisions with re-
spect to volunteers’ or volunteers’ rep-
resentatives travel expense and per
diem which enable the volunteers or
their representatives to attend and
present their views to the regional of-
fice officials at scheduled meetings.

(d) Response to volunteer’s views by
appropriate ACTION officials in a pre-
scribed period of time.

(e) Summary reports by each Re-
gional Director to the Deputy Asso-
ciate Director for VISTA and ACTION
Education Programs of problems and
concerns expressed by volunteers con-
cerning terms and conditions of their
service and action taken in response to
such problems and concerns.

(f) An opportunity for any volunteer
who feels that his/her concerns have
not been properly addressed to commu-
nicate the same to the Regional Direc-
tor. Such communication shall be in-
cluded in the Regional Director’s re-
port to the Deputy Associate Director
and shall be reviewed by him.

§1218.5 Procedures for approval of
plan.

Each Regional Director shall submit

the plan for his region to the Deputy
Associate Director, VISTA and AC-

TION Education Programs for ap-
proval.
Approval by the Deputy Associate

Director for VISTA and ACTION Edu-
cation Programs of the proposed re-
gional plan shall be based upon:

(a) The adequacy of the procedures to
provide for systematic and open com-
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munication of volunteers’ views re-
garding terms and conditions of their
service; and

(b) The adequacy of the procedures to
provide for effective and efficient reso-
lution of volunteers’ problems or con-
cerns regarding terms and conditions
of their service.

§1218.6 Freedom to present views.

The expression by a volunteer of his
views with respect to the terms and
conditions of his service shall not be
construed as reflecting on a volunteer’s
standing, performance or desirability
as a volunteer. ACTION intends that
its programs be conducted in an atmos-
phere in which volunteers can speak
freely, and frankly discuss problems.
Nor shall a volunteer who represents
such views be subjected to restraint,
interference, coercion, discrimination
or reprisal because of presentation of
his views.

PART 1219—COMPETITIVE SERVICE
ELIGIBILITY

Sec.

1219.1 Introduction.
1219.2 Policy.

1219.3 Procedure.

AUTHORITY: Secs. 415(d) and 420 of Pub. L.
93-113, 87 Stat. 412 and 414.

SOURCE: 39 FR 42915, Dec. 9, 1974, unless
otherwise noted.

§1219.1 Introduction.

Section 415(d), Title 1V, of the Do-
mestic Volunteer Service Act of 1973,
Pub. L. 93-113, 87 Stat. 412, provides
that VISTA Volunteers who have suc-
cessfully completed their period of
service shall be eligible for appoint-
ment in the Federal competitive serv-
ice in the same manner as Peace Corps
Volunteers as prescribed in Executive
Order No. 11103 (April 10, 1963). This
section further provides that the Direc-
tor of ACTION shall determine who has
successfully completed his period of
service in accordance with regulations
he shall prescribe.

§1219.2 Policy.

Certificates of satisfactory service
for the purpose of this order shall be
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issued only to persons who have com-
pleted at least one full year of service
as a full-time Volunteer under part A
of title I of the Domestic Volunteer
Service Act of 1973 (or title VIII of the
Economic Opportunity Act of 1964, as
amended, 42 U.S.C. 2991-2994d), and who
have not been terminated for cause.

§1219.3 Procedure.

(a) The Deputy Associate Director for
VISTA and Anti-Poverty Programs
will ensure that each eligible VISTA
Volunteer is promptly notified of his
eligibility for competitive service,
prior to the completion of his service.

(b) The Deputy Associate Director for
VISTA and Anti-Poverty Programs (or
his designee) shall, upon the request of
a duly recognized representative of any
agency in the Executive Branch, cer-
tify the VISTA Volunteer’s service on
ACTION Form A-507.

PART 1220—PAYMENT OF
VOLUNTEER LEGAL EXPENSES

Subpart A—General

Sec.

1220.1-1 Introduction.

Subpart B—Criminal Proceedings

1220.2-1 Full-time volunteers.
1220.2-2 Part-time volunteers.
1220.2-3 Procedure.

Subpart C—Civil and Administrative
Proceedings

1220.3-1 Full-time volunteers.
1220.3-2 Part-time volunteers.
1220.3-3 Procedure.

AUTHORITY: Secs. 419 and 420 of Pub. L. 93—
113, 87 Stat. 413 and 414.

SOURCE: 40 FR 28800, July 9, 1975, unless
otherwise noted.

Subpart A—General

§1220.1-1 Introduction.

Section 419 of the Domestic Volun-
teer Service Act of 1973 (the Act), Pub.
L. 93-113, 87 Stat. 413, authorizes the
Director of ACTION to pay expenses in-
curred in judicial and administrative
proceedings for the defense of full-time
or part-time volunteers serving under
the Act. These include counsel fees,
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court costs, bail or other expenses inci-
dental to the volunteer’s defense. For
part-time volunteers, section 419 pro-
vides that the proceeding must arise
directly out of the performance of ac-
tivities pursuant to the Act.

Subpart B—Criminal Proceedings

§1220.2-1 Full-time volunteers.

(a)(1) ACTION will pay all reasonable
expenses for defense of full-time volun-
teers up to and including arraignment
in Federal, state, and local criminal
proceedings, except in cases where it is
clear that the charged offense results
from conduct which is not related to
his service as a volunteer.

(2) Situations where conduct is clear-
ly unrelated to a volunteer’s service
are those that arise either:

(i) In a period prior to volunteer serv-
ice,

(if) Under circumstances where the
volunteer is not at his assigned volun-
teer project location, such as during
periods of administrative, vacation, or
emergency leave, or

(iii) When he is at his volunteer sta-
tion, but the activity or action giving
rise to the charged offense is clearly
not part of, or required by, such assign-
ment.

(b) Reasonable expenses in criminal
proceedings beyond arraignment may
be paid in cases where:

(1) The charge against the volunteer
relates to his assignment or status as a
volunteer, and not his personal status
or personal matters. A charge relating
to a volunteer’s assignment arises out
of any activity or action which is a
part of, or required by, such assign-
ment. A charge relating to a volun-
teer’s status is motivated exclusively
by the fact that a defendant is a volun-
teer.

(2) The volunteer has not admitted a
willful or knowing violation of law, and

(3) The charge(s) is not a minor mis-
demeanor, such as a minor vehicle vio-
lation for which a fine or bail forfeiture
will not exceed $100.

(c) Notwithstanding the foregoing,
there may be situations in which the
criminal proceeding results from a sit-
uation which could give rise to a civil
claim under the Federal Tort Claims
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Act. In such situations, the Justice De-
partment may agree to defend the vol-
unteer. In those cases, unless there is a
conflict between the volunteer’s inter-
est and that of the government, AC-
TION will not pay for additional pri-
vate representation for the volunteer.

§1220.2-2 Part-time volunteers.

(a) With respect to a part-time volun-
teer, ACTION will reimburse a sponsor
for the reasonable expenses it incurs
for the defense of the volunteer in Fed-
eral, state and local criminal pro-
ceedings, including arraignment, only
under the following circumstances:

(1) The proceeding arises directly out
of the volunteer’s performance of ac-
tivities pursuant to the Act;

(2) The volunteer receives, or is eligi-
ble to receive, compensation, including
allowances, stipend, or reimbursement
for out-of-pocket expenses, under an
ACTION grant project; and

(3) The conditions specified in para-
graphs (b) (2) and (3) in §1220.2-1 are
met.

(b) In certain circumstances volun-
teers who are ineligible for reimburse-
ment of legal expenses by ACTION may
be eligible for representation under the
Criminal Justice Act (18 U.S.C. 3006A).

§1220.2-3 Procedure.

(@) Immediately upon the arrest of
any volunteer under circumstances in
which the payment of bail to prevent
incarceration or other serious con-
sequences to the volunteer or the re-
tention of an attorney prior to arraign-
ment is necessary and is covered under
§1220.2-1 or §1220.2-2, sponsors shall im-
mediately notify the appropriate AC-
TION state office or if the state office
cannot be reached, the appropriate re-
gional office. The regional office shall
provide each sponsor with a 24-hour
telephone number.

(b) Immediately after notification of
the appropriate office, and with the ap-
proval thereof, the sponsor shall ad-
vance up to $500 for the payment of bail
or such other legal expenses as are nec-
essary prior to arraignment to prevent
the volunteer from being incarcerated.
In the event it is subsequently deter-
mined that ACTION or a sponsor is not
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responsible under this policy for the
volunteer’s defense, any such advance
may be recovered directly from the
volunteer or from allowances, stipends,
or out-of-pocket expenses which are
payable or become payable to the vol-
unteer. In the case of a grassroots
sponsor of full-time volunteers which is
not able to provide the $500 the AC-
TION state or regional office shall im-
mediately make such sum available to
the sponsor.

(c) Immediately upon receipt of noti-
fication from the sponsor, the state or
regional office shall notify the General
Counsel, giving all facts and cir-
cumstances at that time known to
such office. Thereafter the office shall
cooperate with the General Counsel in
making an investigation of all sur-
rounding facts and circumstances and
shall provide such information imme-
diately to the General Counsel.

(d) The General Counsel shall, upon
notification by the state or regional of-
fice, determine the extent to which AC-
TION will provide funds for the volun-
teer’s defense or reimburse a sponsor
for funds it spends on the volunteer’s
behalf. Included in this responsibility
shall be the negotiation of fees and ap-
proval of other costs and expenses.
State and regional offices are not au-
thorized to commit ACTION to the
payment of volunteers’ legal expenses
or to reimburse a sponsor except as
provided above, without the express
consent of the General Counsel. Addi-
tionally, the General Counsel shall, in
cases arising directly out of the per-
formance of authorized project activi-
ties, ascertain whether the services of
the United States Attorney can be
made available to the volunteer.

(e) The sponsor and the state and re-
gional office shall have a continuing
responsibility for cooperation and co-
ordination with the Office of General
Counsel during the pendency of any
such litigation, and of notifying the
General Counsel of any facts and cir-
cumstances which come to the atten-
tion of such office or the sponsor which
affects such litigation.
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Subpart C—Civil and
Administrative Proceedings

§1220.3-1 Full-time volunteers.

ACTION will pay reasonable expenses
incurred in the defense of full-time vol-
unteers in Federal, state, and local
civil judicial and administrative pro-
ceedings where:

(a) The complaint or charge against
the volunteer is directly related to his
volunteer service and not to his per-
sonal activities or obligations.

(b) The volunteer has not admitted
willfully or knowingly pursuing a
course of conduct which would result
in the plaintiff or complainant initi-
ating such a proceeding, and

(c) If the judgment sought involves a
monetary award, the amount sought
exceeds $100.

§1220.3-2 Part-time volunteers.

ACTION will reimburse sponsors for
the reasonable expenses incidental to
the defense of part-time volunteers in
Federal, state and local civil judicial
and administrative proceedings where:

(a) The proceeding arises directly out
of the volunteer’s performance of ac-
tivities pursuant to the Act;

(b) The volunteer receives or is eligi-
ble to receive compensation, including
allowances, stipend, or reimbursement
for out-of-pocket expenses under an
ACTION grant; and

(c) The conditions specified in para-
graphs (b) and (c) in §1220.3-1 are met.

§1220.3-3 Procedure.

Immediately upon the receipt by a
volunteer of any court papers or ad-
ministrative orders making him a part
to any proceeding covered under
§1220.3-1 or §1220.3-2, the volunteer
shall immediately notify his sponsor
who in turn shall notify the appro-
priate ACTION state office. The proce-
dures referred to in §1220.2-3, para-
graphs (c) through (e), shall thereafter
be followed as appropriate.

PART 1222—PARTICIPATION OF
PROJECT BENEFICIARIES

Sec.
1222.1 Purpose.
1222.2 Applicability.
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1222.4 Advisory group responsibilities.
1222.5 Advisory group expenses.
1222.6 Sponsor’s responsibilities.

AUTHORITY: Secs. 106 and 420 of Pub. L. 93—
113, 87 Stat. 398 and 414.

SOURCE: 40 FR 57217, Dec. 8, 1975, unless
otherwise noted.

§1222.1 Purpose.

The purpose of these regulations is to
prescribe requirements for the estab-
lishment of a continuing mechanism
for the meaningful participation of
project beneficiaries in the planning,
development, and implementation of
project activities utilizing full-time
volunteers authorized under Title | of
the Domestic Volunteer Service Act of
1973, Pub. L. 93-113. This policy specifi-
cally implements Section 106, Title I,
Pub. L. 93-113.

§1222.2 Applicability.

These regulations apply to all full-
time volunteer programs and projects
under title I, Pub. L. 93-113, including
grant programs. Included in these pro-
grams are VISTA (part A), University
Year for ACTION (UYA) (part B), AC-
TION Cooperative Volunteers (ACV)
and Program for Local Services (PLS)
(part C).

§1222.3 Policy.

(a) Each potential project sponsor
shall establish an advisory group for
the project, to include substantial
membership of potential project bene-
ficiaries or, to the extent feasible,
their democratically chosen represent-
atives, prior to the submission of an
application to ACTION for volunteers.

(b) The term ‘‘substantial’’ means, in
this case, a sufficient number of appro-
priate persons to assure that the con-
cerns and points of view of the poten-
tial project beneficiaries are ade-
quately presented and considered in
the deliberations of the group. The
phrase ‘‘project beneficiaries’ means,
in this case, recipients of benefits ac-
cruing directly from project activities
as conducted by ACTION Volunteers.

(c) Potential sponsoring organiza-
tions that have an established gov-
erning, policy, or advisory group whose
membership is composed of at least
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50% of members of the beneficiary pop-
ulation are not required to establish a
separate project advisory group for the
purposes of these regulations.

§1222.4 Advisory group responsibil-
ities.

The advisory group shall have the
following responsibilities for the intent
and purposes of these requirements:

(a) To the extent practical, assist the
sponsor in the initial planning of a new
project proposal and in the planning of
a continuation project application.

(b) To review and provide written
comments concerning any project ap-
plication prior to the submission of the
application to ACTION. A copy of such
comments shall accompany each appli-
cation to ACTION.

(c) To meet with the sponsoring orga-
nization’s staff at periodic intervals,
but no less than twice per project year,
for the purpose of reviewing and com-
menting on the development and im-
plementation of the project. Such
project review and commentary should
be directed toward the adequacy of the
project to meet the identified needs of
the project beneficiaries.

(d) To submit, if it so chooses, writ-
ten reports and/or copies of minutes of
its meetings to the sponsor to accom-
pany the Sponsor’s Quarterly Program
Report (A-568) submitted to the appro-
priate ACTION regional office.

§1222.5 Advisory group expenses.

As permitted by law, ACTION re-
gional staff may pay for certain inci-
dental out-of-pocket expenses incurred
by the advisory group in connection
with its responsibilities under §1222.4.

§1222.6 Sponsor’s responsibilities.

The sponsor or potential sponsor
shall furnish the following evidence of
the advisory group’s participation in
the planning, development, and imple-
mentation of the project:

(a) Each new application to ACTION
for volunteers shall contain a state-
ment describing how the advisory
group has participated in the planning
of the project proposal. This statement
shall be signed by an authorized rep-
resentative of the Advisory group (see
§1222.4-2). For continuation project ap-
plications, a written statement shall be
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included which specifies how the advi-
sory group complied with its respon-
sibilities under §1222.4 of these regula-
tions. This statement shall be signed
by an authorized representative of the
advisory group (see §1222.4-2 and 3).

(b) In each Sponsor’s Quarterly Pro-
gram Report (A-568), the sponsor shall
include a brief statement describing
the extent to which the advisory group
was involved in the continuing develop-
ment and implementation of the
project.

PART 1225—VOLUNTEER DISCRIMI-
NATION COMPLAINT PROCE-
DURE

Subpart A—General Provisions

Sec.

1225.1
1225.2
1225.3
1225.4
1225.5
1225.6
1225.7

Purpose.

Policy.

Definitions.

Coverage.

Representation.

Freedom from reprisal.

Review of allegations of reprisal.

Subpart B—Processing Individual
Compilaints of Discrimination

1225.8 Precomplaint procedure.
1225.9 Complaint procedure.
1225.10 Corrective action.

1225.11 Amount of attorney fees.

Subpart C—Processing Class Complaints of
Discrimination

1225.12 Precomplaint procedure.

1225.13 Acceptance, rejection, or cancella-
tion of complaint.

1225.14 Consolidation of complaints.

1225.15 Notification and opting out.

1225.16 Investigation and adjustment of
complaint.

1225.17 Agency decision.

1225.18 Notification of class members of de-
cision.

1225.19 Corrective action.

1225.20 Claim appeals.

1225.21 Statutory rights.

AUTHORITY: Secs. 417, 402(14), 420, Pub. L.
93-113, 87 Stat. 398, 407, and 414; Sec. 5(a),
Pub. L. 87-293, 75 Stat. 613; Executive Order
12137, issued May 16, 1979.

SOURCE: 46 FR 1609, Jan. 6, 1981, unless oth-
erwise noted.
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Subpart A—General Provisions

§1225.1 Purpose.

The purpose of this part is to estab-
lish a procedure for the filing, inves-
tigation, and administrative deter-
mination of allegations of discrimina-
tion based on race, color, national ori-
gin, religion, age, sex, handicap or po-
litical affiliation, which arise in con-
nection with the recruitment, selec-
tion, placement, service, or termi-
nation of Peace Corps and ACTION ap-
plicants, trainees, and Volunteers for
full-time service.

§1225.2 Policy.

It is the policy of Peace Corps and
ACTION to provide equal opportunity
in all its programs for all persons and
to prohibit discrimination based on
race, color, national origin, religion,
age, sex, handicap or political affili-
ation, in the recruitment, selection,
placement, service, and termination of
Peace Corps and ACTION Volunteers.
It is the policy of Peace Corps and AC-
TION upon determining that such pro-
hibited discrimination has occurred, to
take all necessary corrective action to
remedy the discrimination, and to pre-
vent its recurrence.

§1225.3 Definitions.

Unless the context requires other-
wise, in this Part:

(a) Director means the Director of
Peace Corps for all Peace Corps appli-
cant, trainee, or Volunteer complaints
processed under this part, or the Direc-
tor of ACTION for all domestic appli-
cant, trainee, or Volunteer complaints
processed under this part. The term
shall also refer to any designee of the
respective Director.

(b) EO Director means the Director of
the Equal Opportunity Division of the
Office of Compliance, ACTION. The
term shall also refer to any designee of
the EO Director.

(c) Illlegal discrimination means dis-
crimination on the basis of race, color,
national origin, religion, age, sex,
handicap or political affiliation as de-
fined in section 5(a) of the Peace Corps
Act (22 U.S.C. 2504); section 717 of the
Civil Rights Act of 1964 (42 U.S.C. 2000~
16); Title V of the Rehabilitation Act of
1973 (29 U.S.C. 791, et seq.); and the Age
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Discrimination Act of 1975 (42 U.S.C.
6101, et seq.). Further clarification of
the scope of matters covered by this
definition may be obtained by referring
to the following regulations: Sex Dis-
crimination: 29 CFR part 1604; Reli-
gious Discrimination: 29 CFR part 1605;
National Origin Discrimination: 29
CFR part 1606; Age Discrimination: 45
CFR part 90; Handicap Discrimination:
29 CFR 1613.701 through 1613.707.

(d) Applicant means a person who has
submitted to the appropriate agency
personnel a completed application re-
quired for consideration of eligibility
for Peace Corps or ACTION volunteer
service. “Applicant” may also mean a
person who alleges that the actions of
agency personnel precluded him or her
from submitting such an application or
any other information reasonably re-
quired by the appropriate personnel as
necessary for a determination of the
individual’s eligibility for volunteer
service.

(e) Trainee means a person who has
accepted an invitation issued by Peace
Corps or ACTION and has registered for
Peace Corps or ACTION training.

() Volunteer means a person who has
completed successfully all necessary
training; met all clearance standards;
has taken, if required, the oath pre-
scribed in either section 5(j) of the
Peace Corps Act (22 U.S.C. 2504), or sec-
tion 104(c) of the Volunteer Service Act
of 1973, as amended (42 U.S.C. 104(c))
and has been enrolled as a full-time
Volunteer by the appropriate agency.

(g) Complaint means a written state-
ment signed by the complainant and
submitted to the EO Director. A com-
plaint shall set forth specifically and
in detail:

(1) A description of the Peace Corps
or ACTION management policy or
practice, if any, giving rise to the com-
plaint;

(2) A detailed description including
names and dates, if possible, of the ac-
tions of the Peace Corps or ACTION of-
ficials which resulted in the alleged il-
legal discrimination;

(3) The manner in which the Peace
Corps or ACTION action directly af-
fected the complainant; and

(4) The relief sought.
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A complaint shall be deemed filed on
the date it is received by the appro-
priate agency official. When a com-
plaint does not conform with the above
definition, it shall nevertheless be ac-
cepted. The complainant shall be noti-
fied of the steps necessary to correct
the deficiencies of the complaint. The
complainant shall have 30 days from
his or her receipt of notification of the
complaint defects to resubmit an
amended complaint.

(h) Counselor means an official des-
ignated by the EO Director to perform
the functions of conciliation as de-
tailed in this part.

(i) Agent means a class member who
acts for the class during the processing
of a class complaint. In order to be ac-
cepted as the agent for a class com-
plaint, in addition to those require-
ments of a complaint found in
§1225.3(g) of this part, the complaint
must meet the requirements for a class
complaint as found in subpart C of
these regulations.

§1225.4 Coverage.

(a) These procedures apply to all
Peace Corps or ACTION applicants,
trainees, and Volunteers throughout
their term of service with the Peace
Corps or ACTION. When an applicant,
trainee, or Volunteer makes a com-
plaint which contains an allegation of
illegal discrimination in connection
with an action that would otherwise be
processed under a grievance, early ter-
mination, or other administrative sys-
tem of the agency, the allegation of il-
legal discrimination shall be processed
under this part. At the discretion of
the appropriate Director, any other
issues raised may be consolidated with
the discrimination complaint for proc-
essing under these regulations. Any
issues which are not so consolidated
shall continue to be processed under
those procedures in which they were
originally raised.

(b) The submission of class com-
plaints alleging illegal discrimination
as defined above will be handled in ac-
cordance with the procedure outlined
in subpart C.

§1225.5 Representation.

Any aggrieved party may be rep-
resented and assisted in all stages of
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these procedures by an attorney or rep-
resentative of his or her own choosing.
An aggrieved party must immediately
inform the agency if counsel is re-
tained. Attorney fees or other appro-
priate relief may be awarded in the fol-
lowing circumstances:

(@) Informal adjustment of a com-
plaint. An informal adjustment of a
complaint may include an award of at-
torney fees or other relief deemed ap-
propriate by the EO Director. Where
the parties agree on an adjustment of
the complaint, but cannot agree on
whether attorney fees or costs should
be awarded, or on their amount, this
issue may be appealed to the appro-
priate Director to be determined in the
manner detailed in §1225.11 of this part.

(b) Final Agency Decision. When dis-
crimination is found, the appropriate
Director shall advise the complainant
that any request for attorney fees or
costs must be documented and sub-
mitted for review within 20 calendar
days after his or her receipt of the final
agency decision. The amount of such
awards shall be determined under
§1225.11. In the unusual situation in
which it is determined not to award at-
torney fees or other costs to a pre-
vailing complainant, the appropriate
Director in his or her final decision
shall set forth the specific reasons
thereof.

§1225.6 Freedom from reprisal.

Aggrieved parties, their representa-
tives, and witnesses will be free from
restraint, interference, coercion, dis-
crimination, or reprisal at any stage in
the presentation and processing of a
complaint, including the counseling
stage described in §1225.8 of this part,
or any time thereafter.

§1225.7 Review of allegations of re-
prisal.

An aggrieved party, his or her rep-
resentative, or a witness who alleges
restraint, interference, coercion, dis-
crimination, or reprisal in connection
with the presentation of a complaint
under this part, may, if covered by this
part, request in writing that the alle-
gation be reviewed as an individual
complaint of discrimination subject to
the procedures described in Subpart B
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or that the allegation be considered as
an issue in the complaint at hand.

Subpart B—Processing Individual
Complaints of Discrimination

§1225.8 Precomplaint procedure.

(a) An aggrieved person who believes
that he or she has been subject to ille-
gal dicrimination shall bring such alle-
gations to the attention of the appro-
priate Counselor within 30 days of the
alleged discrimination to attempt to
resolve them. The process for notifying
the appropriate Counselor is the fol-
lowing:

(1) Aggrieved applicants, trainees or
Volunteers who have not departed for
overseas assignments, or who have re-
turned to Washington for any adminis-
trative reason shall direct their allega-
tions to the EO Director for assign-
ment to an appropriate Counselor.

(2) Aggrieved trainees or Volunteers
overseas shall direct their allegations
to the designated Counselor for that
post.

(3) Aggrieved applicants, trainees,
and Volunteers applying for, or en-
rolled in ACTION domestic programs
shall direct their allegations to the
designated Counselor for that Region.

(b) Upon receipt of the allegation, the
Counselor or designee shall make what-
ever inquiry is deemed necessary into
the facts alleged by the aggrieved
party and shall counsel the aggrieved
party for the purpose of attempting an
informal resolution agreeable to all
parties. The Counselor will keep a writ-
ten record of his or her activities which
will be submitted to the EO Director if
a formal complaint concerning the
matter is filed.

(c) If after such inquiry and coun-
seling an informal resolution to the al-
legation is not reached, the Counselor
shall notify the aggrieved party in
writing of the right to file a complaint
of discrimination with the EO Director
within 15 calendar days of the ag-
grieved party’s receipt of the notice.

(d) The Counselor shall not reveal the
identity of the aggrieved party who has
come to him or her for consultation,
except when authorized to do so by the
aggrieved party. However, the identity
of the aggrieved party may be revealed
once the agency has accepted a com-
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plaint of discrimination from the ag-
grieved party.

§1225.9 Complaint procedure.

(a) EO Director. (1) The EO Director
must accept a complaint if the process
set forth above has followed, and the
complaint states a charge of illegal dis-
crimination. The agency will extend
the time limits set herein (a) when the
complainant shows that he or she was
not notified of the time limits and was
not otherwise aware of them, or (b) the
complainant shows that he or she was
prevented by circumstances beyond his
or her control from submitting the
matter in a timely fashion, or (c) for
other reasons considered sufficiently
by the agency. At any time during the
complaint procedure, the EO Director
may cancel a complaint because of fail-
ure of the aggrieved party to prosecute
the complaint. If the complaint is re-
jected for failure to meet one or more
of the requirements set out in the pro-
cedure outlined in §1225.8 or is can-
celled, the EO Director shall inform
the aggrieved party in writing of this
Final Agency Decision; that the Peace
Corps or ACTION will take no further
action; and of the right, to file a civil
action as described in §1225.21 of this
part.

(2) Upon acceptance of the complaint
and receipt of the Counselor’s report,
the EO Director shall provide for the
prompt investigation of the complaint.
Whenever possible, the person assigned
to investigate the complaint shall oc-
cupy a position in the agency which is
not, directly or indirectly, under the
jurisdiction of the head of that part of
the agency in which the complaint
arose. The investigation shall include a
thorough review of the circumstances
under which the alleged discrimination
occurred, and any other circumstances
which may constitute, or appear to
constitute discrimination against the
complainant. The investigator shall
compile an investigative file, which in-
cludes a summary of the investigation,
recommended findings of fact and a
recommended resolution of the com-
plaint. The investigator shall forward
the investigative file to the EO Direc-
tor and shall provide the complainant
with a copy.
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(3) The EO Director shall review the
complaint file including any additional
statements provided by the complain-
ant, make findings of fact, and shall
offer an adjustment of the complaint if
the facts support the complaint. If the
proposed adjustment is agreeable to all
parties, the terms of the adjustment
shall be reduced to writing, signed by
both parties, and made part of the com-
plaint file. A copy of the terms of the
adjustment shall be provided the com-
plainant. If the proposed adjustment of
the complaint is not acceptable to the
complainant, or the EO Director deter-
mines that such an offer is inappro-
priate, the EO Director shall forward
the complaint file with a written noti-
fication of the findings of facts, and his
or her recommendation of the proposed
disposition of the complaint to the ap-
propriate Director. The aggrieved
party shall receive a copy of the notifi-
cation and recommendation and shall
be advised of the right to appeal the
recommended disposition to the appro-
priate Director. Within ten (10) cal-
endar days of receipt of such notice,
the complainant may submit his or her
appeal of the recommended disposition
to the appropriate Director.

(b) Appeal to Director. If no timely no-
tice of appeal is received from the ag-
grieved party, the appropriate Director
or designee may adopt the proposed
disposition as the Final Agency Deci-
sion. If the aggrieved party appeals,
the appropriate Director or designee,
after review of the total complaint file,
shall issue a decision to the aggrieved
party. The decision of the appropriate
Director shall be in writing, state the
reasons underlying the decision, shall
be the Final Agency Decision, shall in-
form the aggrieved party of the right
to file a civil action as described in
§1225.21 of this part, and, if appro-
priate, designate the procedure to be
followed for the award of attorney fees
or costs.

§1225.10 Corrective action.

When it has been determined by
Final Agency Decision that the ag-
grieved party has been subjected to il-
legal discrimination, the following cor-
rective actions may be taken:

(a) Selection as a Trainee for ag-
grieved parties found to have been de-

68

45 CFR Ch. XII (10-1-00 Edition)

nied selection based on prohibited dis-
crimination.

(b) Reappointment to Volunteer serv-
ice for aggrieved parties found to have
been early-terminated as a result of
prohibited discrimination. To the ex-
tent possible, a Volunteer will be
placed in the same position previously
held. However, reassignment to the
specific country of prior service, or to
the specific position previously held, is
contingent on several programmatic
considerations such as the continued
availability of the position, or program
in that country, and acceptance by the
host country of such placement. If the
same position is deemed to be no
longer available, the aggrieved party
will be offered a reassignment to a po-
sition in as similar circumstances to
the position previously held, or to re-
sign from service for reasons beyond
his or her control. Such a reassignment
may require both additional training
and an additional two year commit-
ment to volunteer service.

(c) Provision for reasonable attorney
fees and other costs incurred by the ag-
grieved party.

(d) Such other relief as may be
deemed appropriate by the Director of
Peace Corps or ACTION.

§1225.11 Amount of attorney fees.

(@) When a decision of the agency
provides for an award of attorney’s fees
or costs, the complainant’s attorney
shall submit a verified statement of
costs and attorney’s fees as appro-
priate, to the agency within 20 days of
receipt of the decision. A statement of
attorney’s fees shall be accompanied by
an affidavit executed by the attorney
of record itemizing the attorney’s
charges for legal services. Both the
verified statement and the accom-
panying affidavit shall be made a part
of the complaint file. The amount of
attorney’s fees or costs to be awarded
the complainant shall be determined
by agreement between the complain-
ant, the complainant’s representative
and the appropriate Director. Such
agreement shall immediately be re-
duced to writing. If the complainant,
the representative and the agency can-
not reach an agreement on the amount
of attorney’s fees or costs within 20
calendar days of receipt of the verified
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statement and accompanying affidavit,
the appropriate Director shall issue a
decision determining the amount of at-
torney fees or costs within 30 calendar
days of receipt of the statement and af-
fidavit. Such decision shall include the
specific reasons for determining the
amount of the award.

(b) The amount of attorney’s fees
shall be made in accordance with the
following standards: The time and
labor required, the novelty and dif-
ficulty of the questions, the skills reqg-
uisite to perform the legal service
properly, the preclusion of other em-
ployment by the attorney due to ac-
ceptance of the case, the customary
fee, whether the fee is fixed or contin-
gent, time limitation imposed by the
client or the circumstances, the
amount involved and the results ob-
tained, the experience, reputation, and
ability of the attorney, the undesir-
ability of the case, the nature and
length of the professional relationship
with the client, and the awards in simi-
lar cases.

Subpart C—Processing Class
Complaints of Discrimination

§1225.12 Precomplaint procedure.

An applicant, trainee or Volunteer
who believes that he or she is among a
group of present or former Peace Corps
or ACTION Volunteers, trainees, or ap-
plicants for volunteer service who have
been illegally discriminated against
and who wants to be an agent for the
class shall follow those precomplaint
procedures outlined in §1225.8 of this
part.

§1225.13 Acceptance, rejection or can-
cellation of complaint.

(a) Upon receipt of a class complaint,
the Counselor’s report, and any other
information pertaining to timeliness or
other relevant circumstances related
to the complaint, the EO Director shall
review the file to determine whether to
accept or reject the complaint, or a
portion thereof, for any of the fol-
lowing reasons:

(1) It was not timely filed;

(2) 1t consists of an allegation which
is identical to an allegation contained
in a previous complaint filed on behalf
of the same class which is pending in
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the agency or which has been resolved
or decided by the agency;

(3) It is not within the purview of this
subpart;

(4) The agent failed to consult a
Counselor in a timely manner;

(5) It lacks specificity and detail;

(6) It was not submitted in writing or
was not signed by the agent;

(7) 1t does not meet the following pre-
requisites.

(i) The class is so numerous that a
consolidated complaint of the members
of the class is impractical;

(if) There are questions of fact com-
mon to the class;

(iii) The claims of the agent of the
class are representative of the claims
of the class;

(iv) The agent of the class, or his or
her representative will fairly and ade-
quately protect the interest of the
class.

(b) If an allegation is not included in
the Counselor’s report, the EO Director
shall afford the agent 15 calendar days
to explain whether the matter was dis-
cussed and if not, why he or she did not
discuss the allegation with the Coun-
selor. If the explanation is not satisfac-
tory, the EO Director may decide to re-
ject the allegation. If the explanation
is satisfactory, the EO Director may
require further counseling of the agent.

(c) If an allegation lacks specificity
and detail, or if it was not submitted in
writing or not signed by the agent, the
EO Director shall afford the agent 30
days from his or her receipt of notifica-
tion of the complaint defects to resub-
mit an amended complaint. The EO Di-
rector may decide that the agency re-
ject the complaint if the agent fails to
provide such information within the
specified time period. If the informa-
tion provided contains new allegations
outside the scope of the complaint, the
EO Director must advise the agent how
to proceed on an individual or class
basis concerning these allegations.

(d) The EO Director may extend the
time limits for filing a complaint and
for consulting with a Counselor when
the agent, or his or her representative,
shows that he or she was not notified of
the prescribed time limits and was not
otherwise aware of them or that he or
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she was prevented by circumstances be-
yond his or her control from acting
within the time limit.

(e) When appropriate, the EO Direc-
tor may determine that a class be di-
vided into subclasses and that each
subclass be treated as a class, and the
provisions of this section then shall be
construed and applied accordingly.

(f) The EO Director may cancel a
complaint after it has been accepted
because of failure of the agent to pros-
ecute the complaint. This action may
be taken only after:

(1) The EO Director has provided the
agent a written request, including no-
tice of proposed cancellation, that he
or she provide certain information or
otherwise proceed with the complaint;
and

(2) Within 30 days of his or her re-
ceipt of the request.

(g) An agent must be informed by the
EO Director in a request under para-
graph (b) or (c) of this section that his
or her complaint may be rejected if the
information is not provided.

§1225.14 Consolidation of complaints.

The EO Director may consolidate the
complaint if it involves the same or
sufficiently similar allegations as
those contained in a previous com-
plaint filed on behalf of the same class
which is pending in the agency or
which has been resolved or decided by
the agency.

§1225.15 Notification and opting out.

(a) Upon acceptance of a class com-
plaint, the agency, within 30 calendar
days, shall use reasonable means, such
as delivery, mailing, distribution, or
posting, to notify all class members of
the existence of the class complaint.

(b) A notice shall contain:

(1) The name of the agency or organi-
zational segment thereof, its location
and the date of acceptance of the com-
plaint;

(2) A description of the issues accept-
ed as part of the class complaint;

(3) An explanation that class mem-
bers may remove themselves from the
class by notifying the agency within 30
calendar days after issuance of the no-
tice; and
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(4) An explanation of the binding na-
ture of the final decision or resolution
of the complaint.

§1225.16 Investigation and adjustment
of complaint.

The complaint shall be processed
promptly after it has been accepted.
Once a class complaint has been ac-
cepted, the procedure outlined in
§1225.9 of this part shall apply.

§1225.17 Agency decision.

(a) If an adjustment of the complaint
cannot be made the procedures out-
lined in §1225.9 shall be followed by the
EO Director except that any notice re-
quired to be sent to the aggrieved
party shall be sent to the agent of the
class or his or her representative.

(b) The Final Agency Decision on a
class complaint shall be binding on all
members of the class.

§1225.18 Notification of class members
of decision.

Class members shall be notified by
the agency of the final agency decision
and corrective action, if any, using at
the minimum, the same media em-
ployed to give notice of the existence
of the class complaint. The notice,
where appropriate, shall include infor-
mation concerning the rights of class
members to seek individual relief and
of the procedures to be followed. Notice
shall be given by the agency within ten
(10) calendar days of the transmittal of
its decision to the agent.

§1225.19 Corrective action.

(&) When discrimination is found,
Peace Corps or ACTION must take ap-
propriate action to eliminate or modify
the policy or practice out of which
such discrimination arose, and provide
individual corrective action to the
agent and other class members in ac-
cordance with §1225.10 of this part.

(b) When discrimination is found and
a class member believes that but for
that discrimination he or she would
have been accepted as a Volunteer or
received some other volunteer service
benefit, the class member may file a
written claim with the EO Director
within thirty (30) calendar days of noti-
fication by the agency of its decision.
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(c) The claim must include a specific,
detailed statement showing that the
claimant is a class member who was af-
fected by an action or matter resulting
from the discriminatory policy or prac-
tice which arose not more than 30 days
preceding the filing of the class com-
plaint.

(d) The agency shall attempt to re-
solve the claim within sixty (60) cal-
endar days after the date the claim was
postmarked, or, in the absence of a
postmark, within sixty (60) calendar
days after the date it was received by
the EO Director.

§1225.20 Claim appeals.

(a) If the EO Director and claimant
do not agree that the claimant is a
member of the class, or upon the relief
to which the claimant is entitled, the
EO Director shall refer the claim, with
recommendations concerning it to the
appropriate Director for Final Agency
Decision and shall so notify the claim-
ant. The class member may submit
written evidence to the appropriate Di-
rector concerning his or her status as a
member of the class. Such evidence
must be submitted no later than ten
(10) calendar days after receipt of refer-
ral.

(b) The appropriate Director shall de-
cide the issue within thirty (30) days of
the date of referral by the EO Director.
The claimant shall be informed in writ-
ing of the decision and its basis and
that it will be the Final Agency Deci-
sion on the issue.

§1225.21 Statutory rights.

(a) A Volunteer, trainee, or applicant
is authorized to file a civil action in an
appropriate U.S. District Court:

(1) Within thirty (30) calendar days of
his or her receipt of notice of final ac-
tion taken by the agency.

(2) After one hundred eighty (180) cal-
endar days from the date of filing a
complaint with the agency if there has
been no final agency action.

(b) For those complaints alleging dis-
crimination that occur outside the
United States, the U.S. District Court
for the District of Columbia shall be
deemed the appropriate forum.

§1226.1
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Subpart A—General Provisions

§1226.1 Purpose.

This part implements provisions of
the Domestic Volunteer Service Act,
1973, 87 Stat. 394, Pub. L. 93-113, as
amended, hereinafter referred to as the
Act, pertaining to the prohibited use of
Federal funds or the involvement of
agency programs and volunteers in
electoral and lobbying activities. These
regulations are designed to define and
clarify the nature and scope of prohib-
ited activities to ensure that programs
under the Act and volunteer activities
are conducted within the statutory
bounds established by the Act. The
penalties for violation of the regula-
tions are also prescribed. The statutory
source of the prohibitions upon elec-
toral and lobbying activities is section
403 (a) and (b) of the Act. Rules apply-
ing to the Hatch Act (Title 11l of chap-
ter 73, title 5, United States Code) to
full time and certain part time volun-
teers, as required by section 415(b) of
the Act, are also set forth herein.
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§1226.2 Scope.

This part applies, except where oth-
erwise noted, to all full time and part
time volunteers serving in a program
authorized by the Act, including
VISTA, Service Learning and the Older
American Volunteer Programs. It also
applies to employees of sponsoring or-
ganizations, whose salaries, or other
compensation, are paid, in whole or in
part, with agency funds.

§1226.3 Definitions.

(a) The Act means the Domestic Vol-
unteer Service Act of 1973, as amended,
Pub. L. 93-113 (42 U.S.C. 4951 et seq.).

(b) Assistance means funds, volunteers
or volunteer training, which is paid for
from funds appropriated for the pur-
pose of supporting activities under the
Act, and includes locally provided
funds required by law, regulation or
policy as a local contribution to activi-
ties authorized by the Act.

(c) Full time when used in the context
of volunteer service, means service of
not less than 35 hours per week.

(d) Part time when used in the context
of volunteer service, means service
that is less than full time.

(e) Recipient or sponsor organization
means any organization that receives
assistance under the Act.

(f) Volunteer means an individual en-
rolled for service in a program or
project that is authorized by or which
receives assistance under the Act.

(g) Legislative body includes the
United States Congress, State and Ter-
ritorial Legislatures and locally elect-
ed or appointed bodies with the author-
ity to enact laws.

(h) Public office includes any Federal,
State, local elective, or party office.

(i) Party office means an elective posi-
tion in a national, state or local orga-
nization or committees or convention
of such organization, which has, as a
principal purpose, support or opposi-
tion to candidates for public office.

(J) Legislation means bills, resolu-
tions, amendments, nominations and
other matters pending or proposed in a
legislative body and includes any other
matter which may be the subject of ac-
tion by the legislative body.

72

45 CFR Ch. XII (10-1-00 Edition)

Subpart B—Sponsoring
Organization

§1226.4 General.

Under section 403 of the Act, volun-
teer programs may not be conducted in
a manner which supports or results in
the identification of such programs
with prohibited activities. This section
prescribes the nature and extent of in-
volvement in such activity by an orga-
nization which would preclude the as-
signment of volunteers to the organiza-
tion.

§1226.5 Electoral, voter registration,
and other activities.

Volunteers or other assistance, in
any program under the Act shall not be
assigned or provided to an organization
if a principal purpose or activity of the
organization includes any of the fol-
lowing activities:

(a) Electoral Activities. Any activity
designed to influence the outcome of
elections to any public office, such as:

(1) Actively campaigning for or
against or supporting candidates for
public office;

(2) Raising, soliciting or collecting
funds for candidates for public office;

(3) Preparing, distributing or pro-
viding funds for campaign literature
for candidates, including leaflets pam-
phlets, and material designed for the
print or electronic media;

(b) Voter Registration Activities. Any
voter registration activity, such as

(1) Providing transportation of indi-
viduals to voter registration sites;

(2) Providing assistance to individ-
uals in the process of registering to
vote, including determinations of eligi-
bility;

(3) Disseminating official voter reg-
istration material.

(c) Transportation to the Polls. Pro-
viding voters or prospective voters
with transportation to the polls or
raising, soliciting or collecting funds
for such activity.

(d) Any program sponsor which, sub-
sequent to the receipt of any federal
assistance under the Act, makes as one
of its principal purposes or activities
any of the activities described in
§1226.5 hereof shall be subject to the
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suspension or termination of such as-
sistance, as provided in 45 CFR part
1206.

Subpart C—Volunteer Activities

§1226.6 General.

(a) All volunteers, full and part time,
are subject to the prohibitions on ex-
penditure of federal funds for partisan
and nonpartisan electoral activities,
voter registration activities and trans-
portation of voters to the polls, and ef-
forts to influence the passage or defeat
of legislation, as contained in section
403 of the Act.

(b) Full time volunteers, and certain
part time volunteers as specified here-
in, are also subject to the restrictions
in subchapter 111, chapter 73 of title 5,
United States Code, commonly referred
to as the Hatch Act, as provided in sec-
tion 415(b) of the Act.

§1226.7 Scope.

The provisions in this subpart are ap-
plicable to full time volunteers as de-
fined in §1226.3(c), and to such part
time volunteers as may be otherwise
specified herein. Full time volunteers
are deemed to be acting in their capac-
ity as volunteers:

(a) When they are actually engaged
in their volunteer assignments. VISTA
volunteers and other full time volun-
teers who are required to serve without
regard to regular working hours are
presumed to be actually engaged in
their volunteer assignments at all
times, except during periods of author-
ized leave; or

(b) Whenever they represent them-
selves, or may reasonably be perceived
by others, to be performing as a volun-
teer.

§1226.8 Prohibited activities.

(a) Electoral Activity. Volunteers shall
not engage in any activity which may,
directly or indirectly, affect or influ-
ence the outcome of any election to
public office. Volunteers are prohibited
from engaging in activities such as:

(1) Any activity in support of, or in
opposition to a candidate for election
to public office in a partisan or non-
partisan election;

(2) Participating in the circulation of
petitions, or the gathering of signa-

73

§1226.8

tures on nominating petitions or simi-
lar documents for candidates for public
office.

(3) Raising, soliciting, or collecting
funds for a candidate for public office;

(4) Preparing, distributing or pro-
viding funds for campaign material for
candidates, including leaflets, pam-
phlets, brochures and material de-
signed for the print or electronic
media;

(5) Organizing political meetings or
forums;

(6) Canvassing voters on behalf of a
candidate for public office;

(7) Raising, soliciting or collecting
funds for groups that engage in any of
the activities described in paragraphs
(a) (1) through (6) of this section.

(b) Voter Registration. Volunteers
shall not engage in any voter registra-
tion activity, including:

(1) Providing transportation of indi-
viduals to voter registration sites;

(2) Providing assistance to individ-
uals in the process of registering to
vote, including determinations of eligi-
bility;

(3) The dissemination of official voter
registration materials; or

(4) Raising, soliciting or collecting
funds to support activities described in
paragraphs (b) (1) through (3) of this
section.

(c) Transportation to the Polls. VVolun-
teers shall not engage in any activity
to provide voters or prospective voters
with transportation to the polls, nor
shall they collect, raise, or solicit
funds to support such activity, includ-
ing securing vehicles for such activity.

(d) Efforts to Influence Legislation. Ex-
cept as provided in §1226.9, volunteers
shall not engage in any activity for the
purpose of influencing the passage or
defeat of legislation or any measures
on the ballot at a general or special
election. For example, volunteers shall
not:

(1) Testify or appear before legisla-
tive bodies in regard to proposed or
pending legislation;

(2) Make telephone calls, write let-
ters, or otherwise contact legislators
or legislative staff, concerning pro-
posed or pending legislation for the
purpose of influencing the passage or
defeat of such legislation;

(3) Draft legislation;



§1226.9

(4) Prepare legislative testimony;

(5) Prepare letters to be mailed by
third parties to members of legislative
bodies concerning proposed or pending
legislation;

(6) Prepare or distribute any form of
material, including pamphlets, news-
paper columns, and material designed
for either the print or electronic
media, which urges recipients to con-
tact their legislator or otherwise seek
passage or defeat of legislation;

(7) Raise, collect or solicit funds to
support efforts to affect the passage or
defeat of legislation;

(8) Engage in any of the activities set
forth in paragraphs (d) (1) through (7)
of this section for the purpose of influ-
encing executive action in approving or
vetoing legislation.

(9) Circulate petitions, gather signa-
tures on petitions, or urge or organize
others to do so, which seek to have
measures placed on the ballot at a gen-
eral or special election.

(10) Engage in any of the activities
enumerated in paragraphs (d) (1)
through (9) of this section in regard to
the passage or defeat of any measure
on the ballot in a general or special
election.

§1226.9 Exceptions.

(@) A volunteer may draft, review,
testify or make representations to a
legislative body regarding a legislative
measure upon request of the legislative
body, a committee, or a member there-
of, provided that:

(1) The request to draft, review, tes-
tify or make representations is in writ-
ing, addressed to the volunteer or the
organization to which the volunteer is
assigned or placed, and signed by a
member or members of the legislative
body.

(2) The request states the type of rep-
resentation or assistance requested and
the issue to be addressed.

(3) The volunteer or the program
sponsor provides a copy of such request
to the State Director.

(b) The volunteer may draft, review,
testify, or make a written representa-
tion to a legislative body regarding an
authorization or appropriation meas-
ure directly affecting the operation of
the project or program to which he or
she is assigned: Provided:

74

45 CFR Ch. XII (10-1-00 Edition)

(1) The sponsor organization provides
notification to the State Director on a
quarterly basis of all activity occur-
ring pursuant to this exception.

(2) The legislative measure relates to
the funding of the project or program
or affects the existence or basic struc-
ture of the project or program.

(c) Notwithstanding the foregoing ex-
ceptions, any activity by a volunteer
pursuant to paragraph (b) (1) or (2) of
this section shall be incidental to his
or her regular work assignment.

§1226.10 Hatch Act restrictions.

(a) In addition to the prohibitions de-
scribed above, full time volunteers are
subject to the Hatch Act, subchapter
111, of chapter 73, title 5, United States
Code. Full time volunteers shall not,
directly or indirectly, actively partici-
pate in political management or in po-
litical campaigns. All volunteers retain
the right to vote as they choose and to
express their personal opinions on po-
litical issues or candidates. Examples
of prohibited activities, include, but
are not limited to,

(1) Candidacy for or service as a dele-
gate or alternate to any political con-
vention or service as an officer or em-
ployee thereof.

(2) Acting as an officer of a primary
meeting or caucus, addressing, making
motions, preparing or presenting reso-
lutions, representing others, or other-
wise taking part in such meetings or
caucuses.

(3) Organizing or conducting a polit-
ical meeting or rally on any political
matter.

(4) Holding office as a precinct or
ward leader or representative, or serv-
ice on any committee of a political
party. It is not necessary that the serv-
ice of the volunteer itself be political
in nature to fall within the prohibition.

(5) Organizing a political club, being
an officer of such a club, being a mem-
ber of any of its committees, or rep-
resenting the members of a political
club in meetings or conventions.

(6) Soliciting, collecting, receiving,
disbursing or otherwise handling con-
tributions made for political purposes.

(7) Selling or soliciting pledges for
dinner tickets or other activities of po-
litical organizations or candidates, or
for their benefit.
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(8) Distributing campaign literature,
badges, buttons, bumperstickers or
posters.

(9) Publishing or being editorially
connected with a newspaper or other
publication generally known as par-
tisan from a political standpoint.

(10) Writing for publication or pub-
lishing any letter or article, signed or
unsigned, soliciting votes in favor of or
in opposition to any political party,
candidate or faction.

(11) Soliciting votes, helping get out
the vote, acting as a checker, watcher
or challenger for any party or faction,
transporting voters to or from the
polls, or transporting candidates on
canvassing or speaking tours.

(12) Participation in or organizing a
political parade.

(13) Initiating nominating petitions
or acting as a canvasser or witness on
such petitions.

(14) Being a candidate for nomination
or election to a National, State, or
local office.

(b) Hatch Act restrictions apply to
full time volunteers at all times during
their service, including off-duty hours,
leave, holidays and vacations.

§1226.11 Part time volunteers.

(a) The provisions in this section are
applicable to part time volunteers, as
defined in §1226.3(d). There are two cat-
egories of part time volunteers:

(1) Those enrolled for periods of serv-
ice of at least twenty (20) hours per
week for not less than twenty-six (26)
consecutive weeks, as authorized under
title I, part C of the Act, and

(2) All other part time volunteers, in-
cluding Senior Companions, Foster
Grandparents and Retired Senior Vol-
unteers.

(b) All part time volunteers are sub-
ject to the restrictions described in
§1226.8 (a), (b), (c) and (d) and the ex-
ceptions in §1226.9:

(1) When they are engaged in their
volunteer assignments, in training ac-
tivities, or other related activities sup-
ported by ACTION funds, or

(2) Whenever they represent them-
selves as ACTION volunteers, or may
reasonably be perceived by others to be
performing as volunteers.

(c) The restrictions described in
§1226.10, pertaining to the Hatch Act,
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are applicable to volunteers enrolled
for periods of service of at least 20
hours per week for not less than 26 con-
secutive weeks, as authorized under
title I, part C of the Act:

(1) At all times in any day on which
they serve as volunteers, or when en-
gaged in activities related to their vol-
unteer assignments, such as training;
or

(2) Whenever they represent them-
selves as volunteers or may reasonably
be perceived by others to be performing
as volunteers.

Subpart D—Sponsor Employee
Activities

§1226.12 Sponsor employees.

Sponsor employees whose salaries or
other compensation are paid, in whole
or in part, with agency funds are sub-
ject to the restrictions described in
§1226.8 (a), (b), (c) and (d) and the ex-
ceptions in §1226.9:

(a) Whenever they are engaged in an
activity which is supported by ACTION
funds; or

(b) Whenever they identify them-
selves as acting in their capacity as an
official of a project which receives AC-
TION funds, or could reasonably be per-
ceived by others as acting in such ca-
pacity.

§1226.13 Obligations of sponsors.

(a) It shall be the obligation of pro-
gram sponsors to ensure that they:

(1) Fully understand the restrictions
on volunteer activity set forth herein;

(2) Provide training to volunteers on
the restrictions and ensure that all
other training materials used in train-
ing volunteers are fully consistent with
these restrictions;

(3) Monitor on a continuing basis the
activity of volunteers for compliance
with this provision;

(4) Report all violations, or question-
able situations, immediately to the
State Director.

(b) Failure of a sponsor to meet the
requirements set forth in paragraph (a)
of this section, or a violation of the
rules contained herein by either the
sponsor, the sponsor’s employees sub-
ject to §1226.12 or the volunteers as-
signed to the sponsor, at any time dur-
ing the course of the grant may be
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deemed to be a material failure to com-
ply with the terms and conditions of
the grant as that term is used in 45
CFR 1206.1 regarding suspension and
termination of assistance or a viola-
tion of the Project Memorandum of
Agreement, as applicable. The sponsor
shall be subject to the procedures and
penalties contained in 45 CFR 1206.1.

(c) Violation by a volunteer of any of
the rules and regulations set forth
herein may be cause for suspension or
termination as set forth in 45 CFR
1213.5-5(2) or other disciplinary action.

PART 1229—GOVERNMENTWIDE
DEBARMENT AND SUSPENSION
(NONPROCUREMENT) AND GOV-
ERNMENTWIDE REQUIREMENTS
FOR DRUG-FREE WORKPLACE
(GRANTS)
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Sec.

1229.100
1229.105
1229.110
1229.115
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Subpart B—Effect of Action

1229.200
1229.205
1229.210
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Voluntary exclusion.
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1229.313 Opportunity to contest proposed de-
barment.
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sion.
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Subpart F—Drug-Free Workplace
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1229.600
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Definitions.

1229.610 Coverage.
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APPENDIX A TO PART 1229—CERTIFICATION RE-
GARDING DEBARMENT, SUSPENSION, AND
OTHER RESPONSIBILITY MATTERS—PRI-
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GARDING DEBARMENT, SUSPENSION, INELI-
GIBILITY AND VOLUNTARY EXCLUSION—
LOWER TIER COVERED TRANSACTIONS

APPENDIX C TO PART 1229—CERTIFICATION RE-
GARDING DRUG-FREE WORKPLACE RE-
QUIREMENTS

AUTHORITY: E.O. 12549: Sec. 5151-5160 of the
Drug-Free Workplace Act of 1988 (Pub. L.
100-690, Title V, Subtitle D; 41 U.S.C. 701 et
seq); Pub. L. 93-113; 42 U.S.C. 4951, et seq; 42
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SOURCE: 53 FR 19202 and 19204, May 26, 1988,
unless otherwise noted.

CROSS REFERENCE: See also Office of Man-
agement and Budget notice published at 55
FR 21679, May 25, 1990.

Subpart A—General

§1229.100 Purpose.

(a) Executive Order 12549 provides
that, to the extent permitted by law,
Executive departments and agencies
shall participate in a governmentwide
system for nonprocurement debarment
and suspension. A person who is
debarred or suspended shall be excluded
from Federal financial and non-
financial assistance and benefits under
Federal programs and activities. De-
barment or suspension of a participant
in a program by one agency shall have
governmentwide effect.
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(b) These regulations implement sec-
tion 3 of Executive Order 12549 and the
guidelines promulgated by the Office of
Management and Budget under section
6 of the Executive Order by:

(1) Prescribing the programs and ac-
tivities that are covered by the govern-
mentwide system;

(2) Prescribing the governmentwide
criteria and governmentwide minimum
due process procedures that each agen-
cy shall use;

(3) Providing for the listing of
debarred and suspended participants,
participants declared ineligible (see
definition of “ineligible”’ in
§1229.105(i)), and participants who have
voluntarily excluded themselves from
participation in covered transactions

(4) Setting forth the consequences of
a debarment, suspension, determina-
tion of ineligibility, or voluntary ex-
clusion; and

(5) Offering such other guidance as
necessary for the effective implementa-
tion and administration of the govern-
mentwide system.

(c) Although these regulations cover
the listing of ineligible participants
and the effect of such listing, they do
not prescribe policies and procedures
governing declarations of ineligibility.

§1229.105 Definitions.

(a) Adequate evidence. Information
sufficient to support the reasonable be-
lief that a particular act or omission
has occurred.

(b) Affiliate. Persons are affiliates of
each another if, directly or indirectly,
either one controls or has the power to
control the other, or, a third person
controls or has the power to control
both. Indicia of control include, but are
not limited to: Interlocking manage-
ment or ownership, identity of inter-
ests among family members, shared fa-
cilities and equipment, common use of
employees, or a business entity orga-
nized following the suspension or de-
barment of a person which has the
same or similar management, owner-
ship, or principal employees as the sus-
pended, debarred, ineligible, or volun-
tarily excluded person.

(c) Agency. Any executive depart-
ment, military department or defense
agency or other agency of the execu-
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tive branch, excluding the independent
regulatory agencies.

(d) Civil judgment. The disposition of
a civil action by any court of com-
petent jurisdiction, whether entered by
verdict, decision, settlement, stipula-
tion, or otherwise creating a civil li-
ability for the wrongful acts com-
plained of; or a final determination of
liability under the Program Fraud
Civil Remedies Act of 1988 (31 U.S.C.
3801-12).

(e) Conviction. A judgment of convic-
tion of a criminal offense by any court
of competent jurisdiction, whether en-
tered upon a verdict or a plea, includ-
ing a plea of nolo contendere.

(f) Debarment. An action taken by a
debarring official in accordance with
these regulations to exclude a person
from participating in covered trans-
actions. A person so excluded is
‘‘debarred.”

(g) Debarring official. An official au-
thorized to impose debarment. The de-
barring official is either:

(1) The agency head, or

(2) An official designated by the
agency head.

(h) Indictment. Indictment for a
criminal offense. An information or
other filing by competent authority
charging a criminal offense shall be
given the same effect as an indictment.

(i) Ineligible. Excluded from participa-
tion in Federal nonprocurement pro-
grams pursuant to a determination of
ineligibility under statutory, executive
order, or regulatory authority, other
than Executive Order 12549 and its
agency implementing regulations; for
exemple, excluded pursuant to the
Davis-Bacon Act and its implementing
regulations, the equal employment op-
portunity acts and executive orders, or
the environmental protection acts and
executive orders. A person is ineligible
where the determination of ineligi-
bility affects such person’s eligibility
to participate in more than one cov-
ered transaction.

(J) Legal proceedings. Any criminal
proceeding or any civil judicial pro-
ceeding to which the Federal Govern-
ment or a State of local government or
quasi-governmental authority is a
party. The term includes appeals from
such proceedings.
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(k) Nonprocurement list. The portion
of the List of Parties Excluded from Fed-
eral Procurement or Nonprocurement Pro-
grams complied, maintained and dis-
tributed by the General Services Ad-
ministration (GSA) containing the
names and other information about
persons who have been debarred, sus-
pended, or voluntarily excluded under
Executive Order 12549 and these regula-
tions, and those who have been deter-
mined to be ineligible.

() Notice. A written communication
served in person or sent by certified
mail, return receipt requested, or its
equivalent, to the last known address
of a party, its identified counsel, its
agent for service of process, or any
partner, officer, director, owner, or
joint venturer of the party. Notice, if
undeliverable, shall be considered to
have been received by the addressee
five days after being properly sent to
the last address known by the agency.

(m) Participant. Any person who sub-
mits a proposal for, enters into, or rea-
sonably may be expected to enter into
a covered transaction. This term also
includes any person who acts on behalf
of or is authorized to commit a partici-
pant in a covered transaction as an
agent or representative of another par-
ticipant.

(n) Person. Any individual, corpora-
tion, partnership, association, unit of
government or legal entity, however
organized, except: Foreign govern-
ments or foreign governmental enti-
ties, public international organiza-
tions, foreign government owned (in
whole or in part) or controlled entities,
and entities consisting wholly or par-
tially of foreign governments or for-
eign governmental entities.

(0) Preponderance of the evidence.
Proof by information that, compared
with that opposing it, leads to the con-
clusion that the fact at issue is more
probably true than not.

(p) Principal. Officer, director, owner,
partner, key employee, or other person
within a participant with primary
management or supervisory respon-
sibilities; or a person who has a critical
influence on or substantive control
over a covered transaction, whether or
not employed by the participant. Per-
sons who have a critical influence on or
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transaction are:

(1) Principal investigators.

(q) Proposal. A solicited or unsolic-
ited bid, application, request, invita-
tion to consider or similar communica-
tion by or on behalf of a person seeking
to participate or to receive a benefit,
directly or indirectly, in or under a
covered transaction.

(r) Respondent. A person against
whom a debarment or suspension ac-
tion has been initiated.

(s) State. Any of the States of the
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico,
any territory or possession of the
United States, or any agency of a
State, exclusive of institutions of high-
er education, hospitals, and units of
local government. A State instrumen-
tality will be considered part of the
State government if it has a written
determination from a State govern-
ment that such State considers that in-
strumentality to be an agency of the
State government.

(t) Suspending official. An official au-
thorized to impose suspension. The sus-
pending official is either:

(1) The agency head, or

(2) An official designated by the
agency head.

(u) Suspension. An action taken by a
suspending official in accordance with
these regulations that immediately ex-
cludes a person from participating in
covered transactions for a temporary
period, pending completion of an inves-
tigation and such legal, debarment, or
Program Fraud Civil Remedies Act
proceedings as may ensue. A person so
excluded is ‘‘suspended.”

(v) Voluntary exclusion or voluntarily
excluded. A status of nonparticipation
or limited participation in covered
transactions assumed by a person pur-
suant to the terms of a settlement.

over

§1229.110 Coverage.

(a) These regulations apply to all per-
sons who have participated, are cur-
rently participating or may reasonably
be expected to participate in trans-
actions under Federal nonprocurement
programs. For purposes of these regula-
tions such transactions will be referred
to as ‘‘covered transactions.”
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(1) Covered transaction. For purposes
of these regulations, a covered trans-
action is a primary covered transaction
or a lower tier covered transaction.
Covered transactions at any tier need
not involve the transfer of Federal
funds.

(i) Primary covered transaction. Except
as noted in paragraph (a)(2) of this sec-
tion, a primary covered transaction is
any nonprocurement transaction be-
tween an agency and a person, regard-
less of type, including: Grants, cooper-
ative agreements, scholarships, fellow-
ships, contracts of assistance, loans,
loan guarantees, subsidies, insurance,
payments for specified use, donation
agreements and any other nonprocure-
ment transactions between a Federal
agency and a person. Primary covered
transactions also include those trans-
actions specially designated by the
U.S. Department of Housing and Urban
Development in such agency’s regula-
tions governing debarment and suspen-
sion.

(ii) Lower tier covered transaction. A
lower tier covered transaction is:

(A) Any transaction between a par-
ticipant and a person other than a pro-
curement contract for goods or serv-
ices, regardless of type, under a pri-
mary covered transaction.

(B) Any procurement contract for
goods or services between a participant
and a person, regardless of type, ex-
pected to equal or exceed the Federal
procurement small purchase threshold
fixed at 10 U.S.C. 2304(g) and 41 U.S.C.
253(g) (currently $25,000) under a pri-
mary covered transaction.

(C) Any procurement contract for
goods or services between a participant
and a person under a covered trans-
action, regardless of amount, under
which that person will have a critical
influence on or substantive control
over that covered transaction. Such
persons are:

(1) Principal investigators.

(2) Providers of federally-required
audit services.

(2) Exceptions. The following trans-
actions are not covered:

(i) Statutory entitlements or manda-
tory awards (but not subtier awards
thereunder which are not themselves
mandatory), including deposited funds
insured by the Federal Government;
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(ii) Direct awards to foreign govern-
ments or public international organiza-
tions, or transactions with foreign gov-
ernments or foreign governmental en-
tities, public international organiza-
tions, foreign government owned (in
whole or in part) or controlled entities,
entities consisting wholly or partially
of foreign governments or foreign gov-
ernmental entities;

(iii) Benefits to an individual as a
personal entitlement without regard to
the individual’s present responsibility
(but benefits received in an individual’s
business capacity are not excepted);

(iv) Federal employment;

(v) Transactions pursuant to national
or agency-recognized emergencies or
disasters;

(vi) Incidental benefits derived from
ordinary governmental operations; and

(vii) Other transactions where the ap-
plication of these regulations would be
prohibited by law.

(b) Relationship to other sections. This
section describes the types of trans-
actions to which a debarment or sus-
pension under the regulations will
apply. Subpart B, ‘‘Effect of Action,”
§1229.200, ‘“‘Debarment or suspension,”
sets forth the consequences of a debar-
ment or suspension. Those con-
sequences would obtain only with re-
spect to participants and principals in
the covered transactions and activities
described in §1229.110(a). Sections
1229.325, *“‘Scope of debarment,” and
1229.420, ‘‘Scope of suspension,’” govern
the extent to which a specific partici-
pant or organizational elements of a
participant would be automatically in-
cluded within a debarment or suspen-
sion action, and the conditions under
which affiliates or persons associated
with a participant may also be brought
within the scope of the action.

(¢) Relationship to Federal procurement
activities. Debarment and suspension of
Federal procurement contractors and
subcontractors under Federal procure-
ment contracts are covered by the Fed-
eral Acquisition Regulation (FAR), 48
CFR subpart 9.4.

§1229.115 Policy.

(a) In order to protect the public in-
terest, it is the policy of the Federal
Government to conduct business only
with responsible persons. Debarment
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and suspension are discretionary ac-
tions that, taken in accordance with
Executive Order 12549 and these regula-
tions, are appropriate means to imple-
ment this policy.

(b) Debarment and suspension are se-
rious actions which shall be used only
in the public interest and for the Fed-
eral Government’s protection and not
for purposes of punishment. Agencies
may impose debarment or suspension
for the causes and in accordance with
the procedures set forth in these regu-
lations.

(¢) When more than one agency has
an interest in the proposed debarment
or suspension of a person, consider-
ation shall be given to designating one
agency as the lead agency for making
the decision. Agencies are encouraged
to establish methods and procedures
for coordinating their debarment or
suspension actions.

Subpart B—Effect of Action

§1229.200 Debarment or suspension.

(a) Primary covered transactions. Ex-
cept to the extent prohibited by law,
persons who are debarred or suspended
shall be excluded from primary covered
transactions as either participants or
principals throughout the executive
branch of the Federal Government for
the period of their debarment or sus-
pension. Accordingly, no agency shall
enter into primary covered trans-
actions with such debarred or sus-
pended persons during such period, ex-
cept as permitted pursuant to §1229.215.

(b) Loser tier covered transactions. Ex-
cept to the extent prohibited by law,
persons who have been debarred or sus-
pended shall be excluded from partici-
pating as either participants or prin-
cipals in all lower tier covered trans-
actions (see §1229.110(a)(1)(ii)) for the
period of their debarment or suspen-
sion.

(c) Exceptions. Debarment or suspen-
sion does not affect a person’s eligi-
bility for:

(1) Statutory entitlements or manda-
tory awards (but not subtier awards
thereunder which are not themselves
mandatory), including deposited funds
insured by the Federal Government;
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(2) Direct awards to foreign govern-
ments or public international organiza-
tions, or transactions with foreign gov-
ernments or foreign governmental en-
tities, public international organiza-
tions, foreign government owned (in
whole or in part) or controlled entities,
and entities consisting wholly or par-
tially of foreign governments or for-
eign governmental entities;

(3) Benefits to an individual as a per-
sonal entitlement without regard to
the individual’s present responsibility
(but benefits received in an individual’s
business capacity are not excepted);

(4) Federal employment;

(5) Transactions pursuant to national
or agency-recognized emergencies or
disasters;

(6) Incidental benefits derived from
ordinary governmental operations; and

(7) Other transactions where the ap-
plication of these regulations would be
prohibited by law.

§1229.205 Ineligible persons.

Persons who are ineligible, as defined
in §1229.105(i), are excluded in accord-
ance with the applicable statutory, ex-
ecutive order, or regulatory authority.

§1229.210 Voluntary exclusion.

Persons who accept voluntary exclu-
sions under §1229.315 are excluded in
accordance with the terms of their set-
tlements. ACTION shall, and partici-
pants may, contact the original action
agency to ascertain the extent of the
exclusion.

§1229.215

ACTION may grant an exception per-
mitting a debarred, suspended, or vol-
untarily excluded person to participate
in a particular covered transaction
upon a written determination by the
agency head or an authorized designee
stating the reason(s) for deviating from
the Presidential policy established by
Executive Order 12549 and §1229.200 of
this rule. However, in accordance with
the President’s stated intention in the
Executive Order, exceptions shall be
granted only infrequently. Exceptions
shall be reported in accordance with
§1229.505(a).

Exception provision.



Corporation for National and Community Service

§1229.220 Continuation
transactions.

(a) Notwithstanding the debarment,
suspension, determination of ineligi-
bility, or voluntary exclusion of any
person by an agency, agencies and par-
ticipants may continue covered trans-
actions in existence at the time the
person was debarred, suspended, de-
clared ineligible, or voluntarily ex-
cluded. A decision as to the type of ter-
mination action, if any, to be taken
should be made only after thorough re-
view to ensure the propriety of the pro-
posed action.

(b) Agencies and participants shall
not renew or extend covered trans-
actions (other than no-cost time exten-
sions) with any person who is debarred,

of covered

suspended, ineligible, or voluntarily

excluded, except as provided Iin

§1229.215.

§1229.225 Failure to adhere to restric-
tions.

Except as permitted under §1229.215
or §1229.220 of these regulations, a par-
ticipant shall not knowingly do busi-
ness under a covered transaction with
a person who is debarred or suspended,
or with a person who is ineligible for or
voluntarily excluded from that covered
transaction. Violation of this restric-
tion may result in disallowance of
costs, annulment or termination of
award, issuance of a stop work order,
debarment or suspension, or other rem-
edies, as appropriate. A participant
may rely upon the certification of a
prospective participant in a lower tier
covered transaction that it and its
principals are not debarred, suspended,
ineligible, or voluntarily excluded from
the covered transaction (see Appendix
B), unless it knows that the certifi-
cation is erroneous. An agency has the
burden of proof that such participant
did knowingly do business with such a
person.

Subpart C—Debarment

§1229.300 General.

The debarring official may debar a
person for any of the causes in
§1229.305, using procedures established
in §§1229.310 through 1229.314. The exist-
ence of a cause for debarment, how-
ever, does not necessarily require that
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the person be debarred; the seriousness
of the person’s acts or omissions and
any mitigating factors shall be consid-
ered in making any debarment deci-
sion.

§1229.305 Causes for debarment.

Debarment may be imposed in ac-
cordance with the provisions of
§§1229.300 through 1229.314 for:

(a) Conviction of or civil judgment
for:

(1) Commission of fraud or a criminal
offense in connection with obtaining,
attempting to obtain, or performing a
public or private agreement or trans-
action;

(2) Violation of Federal or State anti-
trust statutes, including those pro-
scribing price fixing between competi-
tors, allocation of customers between
competitors, and bid rigging;

(3) Commission of embezzlement,
theft, forgery, bribery, falsification or
destruction of records, making false
statements, receiving stolen property,
making false claims, or obstruction of
justice; or

(4) Commission of any other offense
indicating a lack of business integrity
or business honesty that seriously and
directly affects the present responsi-
bility of a person.

(b) Violation of the terms of a public
agreement or transaction so serious as
to affect the integrity of an agency
program, such as:

(1) A willful failure to perform in ac-
cordance with the terms of one or more
public agreements or transactions;

(2) A history of failure to perform or
of unsatisfactory performance of one or
more public agreements or trans-
actions; or

(3) A willful violation of a statutory
or regulatory provision or requirement
applicable to a public agreement or
transaction.

(c) Any of the following causes:

(1) A nonprocurement debarment by
any Federal agency taken before Octo-
ber 1, 1988, the effective date of these
regulations, or a procurement debar-
ment by any Federal agency taken pur-
suant to 48 CFR subpart 9.4;

(2) Knowingly doing business with a
debarred, suspended, ineligible, or vol-
untarily excluded person, in connection
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with a covered transaction, except as
permitted in §1229.215 or §1229.220;

(3) Failure to pay a single substantial
debt, or a number of outstanding debts
(including disallowed costs and over-
payments, but not including sums owed
the Federal Government under the In-
ternal Revenue Code) owed to any Fed-
eral agency or instrumentality, pro-
vided the debt is uncontested by the
debtor or, if contested, provided that
the debtor’s legal and administrative
remedies have been exhausted;

(4) Violation of a material provision
of a voluntary exclusion agreement en-
tered into under §1229.315 or of any set-
tlement of a debarment or suspension
action; or

(5) Violation of any requirement of
subpart F of this part, relating to pro-
viding a drug-free workplace, as set
forth in §1229.615 of this part.

(d) Any other cause of so serious or
compelling a nature that it affects the
present responsibility of a person.

[53 FR 19202 and 19204, May 26, 1988, as
amended at 54 FR 4950 and 4965, Jan. 31, 1989;
55 FR 21704, May 25, 1990]

§1229.310 Procedures.

ACTION shall process debarment ac-
tions as informally as practicable, con-
sistent with the principles of funda-
mental fairness, using the procedures
in §§1229.311 through 1229.314.

§1229.311 Investigation and referral.

Information concerning the existence
of a cause for debarment from any
source shall be promptly reported, in-
vestigated, and referred, when appro-
priate, to the debarring official for con-
sideration. After consideration, the de-
barring official may issue a notice of
proposed debarment.

§1229.312 Notice of proposed debar-
ment.

A debarment proceeding shall be ini-
tiated by notice to the respondent ad-
vising:

(a) That debarment is being consid-
ered;

(b) Of the reasons for the proposed
debarment in terms sufficient to put
the respondent on notice of the con-
duct or transaction(s) upon which it is
based;
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(c) Of the cause(s) relied upon under
§1229.305 for proposing debarment;

(d) Of the provisions of §1229.311
through §1229.314, and any other AC-
TION procedures, if applicable, gov-
erning debarment decisionmaking; and

(e) Of the potential effect of a debar-
ment.

§1229.313 Opportunity to contest pro-
posed debarment.

(a) Submission in opposition. Within 30
days after receipt of the notice of pro-
posed debarment, the respondent may
submit, in person, in writing, or
through a representative, information
and argument in opposition to the pro-
posed debarment.

(b) Additional proceedings as to dis-
puted material facts. (1) In actions not
based upon a conviction or civil judg-
ment, if the debarring official finds
that the respondent’s submission in op-
position raises a genuine dispute over
facts material to the proposed debar-
ment, respondent(s) shall be afforded
an opportunity to appear with a rep-
resentative, submit documentary evi-
dence, present witnesses, and confront
any witness the agency presents.

(2) A transcribed record of any addi-
tional proceedings shall be made avail-
able at cost to the respondent, upon re-
quest, unless the respondent and the
agency, by mutual agreement, waive
the requirement for a transcript.

§1229.314 Debarring official’s decision.

(a) No additional proceedings necessary.
In actions based upon a conviction or
civil judgment, or in which there is no
genuine dispute over material facts,
the debarring official shall make a de-
cision on the basis of all the informa-
tion in the administrative record, in-
cluding any submission made by the re-
spondent. The decision shall be made
within 45 days after receipt of any in-
formation and argument submitted by
the respondent, unless the debarring
official extends this period for good
cause.

(b) Additional proceedings necessary.
(1) In actions in which additional pro-
ceedings are necessary to determine
disputed material facts, written find-
ings of fact shall be prepared. The de-
barring official shall base the decision
on the facts as found, together with
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any information and argument sub-
mitted by the respondent and any
other information in the administra-
tive record.

(2) The debarring official may refer
disputed material facts to another offi-
cial for findings of fact. The debarring
official may reject any such findings,
in whole or in part, only after specifi-
cally determining them to be arbitrary
and capricious or clearly erroneous.

(3) The debarring official’s decision
shall be made after the conclusion of
the proceedings with respect to dis-
puted facts.

(c) (1) Standard of proof. In any debar-
ment action, the cause for debarment
must be established by a preponderance
of the evidence. Where the proposed de-
barment is based upon a conviction or
civil judgment, the standard shall be
deemed to have been met.

(2) Burden of proof. The burden of
proof is on the agency proposing debar-
ment.

(d) Notice of debarring official’s deci-
sion. (1) If the debarring official decides
to impose debarment, the respondent
shall be given prompt notice:

(i) Referring to the notice of proposed
debarment;

(i) Specifying the reasons for debar-
ment;

(iii) Stating the period of debarment,
including effective dates; and

(iv) Advising that the debarment is
effective for covered transactions
throughout the executive branch of the
Federal Government unless an agency
head or an authorized designee makes
the determination referred to in
§1229.215.

(2) If the debarring official decides
not to impose debarment, the respond-
ent shall be given prompt notice of
that decision. A decision not to impose
debarment shall be without prejudice
to a subsequent imposition of debar-
ment by any other agency.

§1229.315 Settlement and voluntary
exclusion.

(a) When in the best interest of the
Government, ACTION may, at any
time, settle a debarment or suspension
action.

(b) If a participant and the agency
agree to a voluntary exclusion of the
participant, such voluntary exclusion
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shall be entered on the Nonprocure-
ment List (see subpart E).

§1229.320 Period of debarment.

(a) Debarment shall be for a period
commensurate with the seriousness of
the cause(s). If a suspension precedes a
debarment, the suspension period shall
be considered in determining the de-
barment period.

(1) Debarment for causes other than
those related to a violation of the re-
quirements of subpart F of this part
generally should not exceed three
years. Where circumstances warrant, a
longer period of debarment may be im-
posed.

(2) In the case of a debarment for a
violation of the requirements of sub-
part F of this part (see 1229.305(c)(5)),
the period of debarment shall not ex-
ceed five years.

(b) The debarring official may extend
an existing debarment for an addi-
tional period, if that official deter-
mines that an extension is necessary to
protect the public interest. However, a
debarment may not be extended solely
on the basis of the facts and cir-
cumstances upon which the initial de-
barment action was based. If debar-
ment for an additional period is deter-
mined to be necessary, the procedures
of §§1229.311 through 1229.314 shall be
followed to extend the debarment.

(c) The respondent may request the
debarring official to reverse the debar-
ment decision or to reduce the period
or scope of debarment. Such a request
shall be in writing and supported by
documentation. The debarring official
may grant such a request for reasons
including, but not limited to:

(1) Newly discovered material
dence;

(2) Reversal of the conviction or civil
judgment upon which the debarment
was based;

(3) Bona fide change in ownership or
management;

(4) Elimination of other causes for
which the debarment was imposed; or

(5) Other reasons the debarring offi-
cial deems appropriate.

evi-

[63 FR 19202 and 19204, May 26, 1988, as
amended at 54 FR 4950 and 4965, Jan. 31, 1989;
55 FR 21704, May 25, 1990]
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§1229.325 Scope of debarment.

(a) Scope in general. (1) Debarment of
a person under these regulations con-
stitutes debarment of all its divisions
and other organizational elements
from all covered transactions, unless
the debarment decision is limited by
its terms to one or more specifically
identified individuals, divisions or
other organizational elements or to
specific types of transactions.

(2) The debarment action may in-
clude any affiliate of the participant
that is specifically named and given
notice of the proposed debarment and
an opportunity to respond (see
§§1229.311 through 1229.314).

(b) Imputing conduct. For purposes of
determining the scope of debarment,
conduct may be imputed as follows:

(1) Conduct imputed to participant. The
fraudulent, criminal or other seriously
improper conduct of any officer, direc-
tor, shareholder, partner, employee, or
other individual associated with a par-
ticipant may be imputed to the partici-
pant when the conduct occurred in con-
nection with the individual’s perform-
ance of duties for or on behalf of the
participant, or with the participant’s
knowledge, approval, or acquiescence.
The participant’s acceptance of the
benefits derived from the conduct shall
be evidence of such knowledge, ap-
proval, or acquiescence.

(2) Conduct imputed to individuals asso-
ciated with participant. The fraudulent,
criminal, or other seriously improper
conduct of a participant may be im-
puted to any officer, director, share-
holder, partner, employee, or other in-
dividual associated with the partici-
pant who participated in, knew of, or
had reason to know of the participant’s
conduct.

(3) Conduct of one participant imputed
to other participants in a joint venture.
The fraudulent, criminal, or other seri-
ously improper conduct of one partici-
pant in a joint venture, grant pursuant
to a joint application, or similar ar-
rangement may be imputed to other
participants if the conduct occurred for
or on behalf of the joint venture, grant
pursuant to a joint application, or
similar arrangement may be imputed
to other participants if the conduct oc-
curred for or on behalf of the joint ven-
ture, grant pursuant to a joint applica-
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tion, or similar arrangement or with
the knowledge, approval, or acquies-
cence of these participants. Acceptance
of the benefits derived from the con-
duct shall be evidence of such knowl-
edge, approval, or acquiescence.

Subpart D—Suspension

§1229.400 General.

(a) The suspending official may sus-
pend a person for any of the causes in
§1229.405 using procedures established
in §§1229.410 through 1229.413.

(b) Suspension is a serious action to
be imposed only when:

(1) There exists adequate evidence of
one or more of the causes set out in
§1229.405, and

(2) Immediate action is necessary to
protect the public interest.

(c) In assessing the adequacy of the
evidence, the agency should consider
how much information is available,
how credible it is given the cir-
cumstances, whether or not important
allegations are corroborated, and what
inferences can reasonably be drawn as
a result. This assessment should in-
clude an examination of basic docu-
ments such as grants, cooperative
agreements, loan authorizations, and
contracts.

§1229.405 Causes for suspension.

(a) Suspension may be imposed in ac-
cordance with the provisions of
§§1229.400 through 1229.413 upon ade-
quate evidence:

(1) To suspect the commission of an
offense listed in §1229.305(a); or

(2) That a cause for debarment under
§1229.305 may exist.

(b) Indictment shall constitute ade-
quate evidence for purposes of suspen-
sion actions.

§1229.410 Procedures.

(a) Investigation and referral. Informa-
tion concerning the existence of a
cause for suspension from any source
shall be promptly reported, inves-
tigated, and referred, when appro-
priate, to the suspending official for
consideration. After consideration, the
suspending official may issue a notice
of suspension.
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(b) Decisionmaking process. ACTION
shall process suspension actions as in-
formally as practicable, consistent
with principles of fundamental fair-
ness, using the procedures in §1229.411
through §1229.413.

§1229.411 Notice of suspension.

When a respondent is suspended, no-
tice shall immediately be given:

(a) That suspension has been im-
posed;

(b) That the suspension is based on
an indictment, conviction, or other

adequate evidence that the respondent
has committed irregularities seriously
reflecting on the propriety of further
Federal Government dealings with the
respondent;

(c) Describing any such irregularities
in terms sufficient to put the respond-
ent on notice without disclosing the
Federal Government’s evidence;

(d) Of the cause(s) relied upon under
§1229.405 for imposing suspension;

(e) That the suspension is for a tem-
porary period pending the completion
of an investigation or ensuing legal, de-
barment, or Program Fraud Civil Rem-
edies Act proceedings;

(f) Of the provisions of §1229.411
through §1229.413 and any other AC-
TION procedures, if applicable, gov-
erning suspension decisionmaking; and

(g) Of the effect of the suspension.

§1229.412 Opportunity to contest sus-
pension.

(a) Submission in opposition. Within 30
days after receipt of the notice of sus-
pension, the respondent may submit, in
person, in writing, or through a rep-
resentative, information and argument
in opposition to the suspension.

(b) Additional proceedings as to dis-
puted material facts. (1) If the sus-
pending official finds that the respond-
ent’s submission in opposition raises a
genuine dispute over facts material to
the suspension, respondent(s) shall be
afforded an opportunity to appear with
a representative, submit documentary
evidence, present witnesses, and con-
front any witness the agency presents,
unless:

(i) The action is based on an indict-
ment, conviction or civil judgment, or

(ii) A determination is made, on the
basis of Department of Justice advice,
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that the substantial interests of the
Federal Government in pending or con-
templated legal proceedings based on
the same facts as the suspension would
be prejudiced.

(2) A transcribed record of any addi-
tional proceedings shall be prepared
and made available at cost to the re-
spondent, upon request, unless the re-
spondent and the agency, by mutual
agreement, waive the requirement for a
transcript.

§1229.413 Suspending official’s deci-
sion.

The suspending official may modify
or terminate the suspension (for exam-
ple, see §1229.320(c) for reasons for re-
ducing the period or scope of debar-
ment) or may leave it in force. How-
ever, a decision to modify or terminate
the suspension shall be without preju-
dice to the subsequent imposition of
suspension by any other agency or de-
barment by any agency. The decision
shall be rendered in accordance with
the following provisions:

(a) No additional proceedings necessary.
In actions: Based on an indictment,
conviction, or civil judgment; in which
there is no genuine dispute over mate-
rial facts; or in which additional pro-
ceedings to determine disputed mate-
rial facts have been denied on the basis
of Department of Justice advice, the
suspending official shall make a deci-
sion on the basis of all the information
in the administrative record, including
any submission made by the respond-
ent. The decision shall be made within
45 days after receipt of any information
and argument submitted by the re-
spondent, unless the suspending official
extends this period for good cause.

(b) Additional proceedings necessary.
(1) In actions in which additional pro-
ceedings are necessary to determine
disputed material facts, written find-
ings of fact shall be prepared. The sus-
pending official shall base the decision
on the facts as found, together with
any information and argument sub-
mitted by the respondent and any
other information in the administra-
tive record.

(2) The suspending official may refer
matters involving disputed material
facts to another official for findings of
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fact. The suspending official may re-
ject any such findings, in whole or in
part, only after specifically deter-
mining them to be arbitrary or capri-
cious or clearly erroneous.

(c) Notice of suspending official’s deci-
sion. Prompt written notice of the sus-
pending official’s decision shall be sent
to the respondent.

§1229.415 Period of suspension.

(a) Suspension shall be for a tem-
porary period pending the completion
of an investigation or ensuing legal, de-
barment, or Program Fraud Civil Rem-
edies Act proceedings, unless termi-
nated sooner by the suspending official
or as provided in paragraph (b) of this
section.

(b) If legal or administrative pro-
ceedings are not initiated within 12
months after the date of the suspension
notice, the suspension shall be termi-
nated unless an Assistant Attorney
General or United States Attorney re-
quests its extension in writing, in
which case it may be extended for an
additional six months. In no event may
a suspension extend beyond 18 months,
unless such proceedings have been ini-
tiated within that period.

(c) The suspending official shall no-
tify the Department of Justice of an
impending termination of a suspension,
at least 30 days before the 12-month pe-
riod expires, to give that Department
an opportunity to request an exten-
sion.

§1229.420 Scope of suspension.

The scope of a suspension is the same
as the scope of a debarment (see
§1229.325), except that the procedures of
§§1229.410 through 1229.413 shall be used
in imposing a suspension.

Subpart E—Responsibilities of GSA,
Agency and Participants

§1229.500 GSA responsibilities.

(@) In accordance with the OMB
guidelines, GSA shall compile, main-
tain, and distribute a list of all persons
who have been debarred, suspended, or
voluntarily excluded by agencies under
Executive Order 12549 and these regula-
tions, and those who have been deter-
mined to be ineligible.

86

45 CFR Ch. XII (10-1-00 Edition)

(b) At a minimum, this list shall in-
dicate:

(1) The names and addresses of all
debarred, suspended, ineligible, and
voluntarily excluded persons, in alpha-
betical order, with cross-references
when more than one name is involved
in a single action;

(2) The type of action;

(3) The cause for the action;

(4) The scope of the action;

(5) Any termination date for each
listing; and

(6) The agency and name and tele-
phone number of the agency point of
contact for the action.

§1229.505 ACTION responsibilities.

(@) The agency shall provide GSA
with current information concerning
debarments, suspension, determina-
tions of ineligibility, and voluntary ex-
clusions it has taken. Until February
18, 1989, the agency shall also provide
GSA and OMB with information con-
cerning all transactions in which AC-
TION has granted exceptions under
§1229.215 permitting participation by
debarred, suspended, or voluntarily ex-
cluded persons.

(b) Unless an alternative schedule is
agreed to by GSA, the agency shall ad-
vise GSA of the information set forth
in §1229.500(b) and of the exceptions
granted under §1229.215 within five
working days after taking such ac-
tions.

(c) The agency shall direct inquiries
concerning listed persons to the agency
that took the action.

(d) Agency officials shall check the
Nonprocurement List before entering
covered transactions to determine
whether a participant in a primary
transaction is debarred, suspended, in-
eligible, or voluntarily excluded (Tel.
#).

(e) Agency officials shall check the
Nonprocurement List before approving
principals or lower tier participants
where agency approval of the principal
or lower tier participant is required
under the terms of the transaction, to
determine whether such principals or
participants are debarred, suspended,
ineligible, or voluntarily excluded.
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§1229.510 Participants’
ities.

responsibil-

(a) Certification by participants in pri-
mary covered transactions. Each partici-
pant shall submit the certification in
Appendix A to this part for it and its
principals at the time the participant
submits its proposal in connection with
a primary covered transaction, except
that States need only complete such
certification as to their principals.
Participants may decide the method
and frequency by which they determine
the eligibility of their principals. In
addition, each participant may, but is
not required to, check the Nonprocure-
ment List for its principals (Tel. #).
Adverse information on the certifi-
cation will not necessarily result in de-
nial of participation. However, the cer-
tification, and any additional informa-
tion pertaining to the -certification
submitted by the participant, shall be
considered in the administration of
covered transactions.

(b) Certification by participants in
lower tier covered transactions. (1) Each
participant shall require participants
in lower tier covered transactions to
include the certification in Appendix B
to this part for it and its principals in
any proposal submitted in connection
with such lower tier covered trans-
actions.

(2) A participant may rely upon the
certification of a prospective partici-
pant in a lower tier covered trans-
action that it and its principals are not
debarred, suspended, ineligible, or vol-
untarily excluded from the covered
transaction by any Federal agency, un-
less it knows that the certification is
erroneous. Participants may decide the
method and frequency by which they
determine the eligiblity of their prin-
cipals. In addition, a participant may,
but is not required to, check the Non-
procurement List for its principals and
for participants (Tel. #).

(c) Changed circumstances regarding
certification. A participant shall provide
immediate written notice to ACTION if
at any time the participant learns that
its certification was erroneous when
submitted or has become erroneous by
reason of changed circumstances. Par-
ticipants in lower tier covered trans-
actions shall provide the same updated
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notice to the participant to which it
submitted its proposals.

Subpart F—Drug-Free Workplace
Requirements (Grants)

SOURCE: 55 FR 21688, 21704, May 25, 1990, un-
less otherwise noted.

§1229.600 Purpose.

(a) The purpose of this subpart is to
carry out the Drug-Free Workplace Act
of 1988 by requiring that—

(1) A grantee, other than an indi-
vidual, shall certify to the agency that
it will provide a drug-free workplace;

(2) A grantee who is an individual
shall certify to the agency that, as a
condition of the grant, he or she will
not engage in the unlawful manufac-
ture, distribution, dispensing, posses-
sion or use of a controlled substance in
conducting any activity with the
grant.

(b) Requirements implementing the
Drug-Free Workplace Act of 1988 for
contractors with the agency are found
at 48 CFR subparts 9.4, 23.5, and 52.2.

§1229.605 Definitions.

(a) Except as amended in this sec-
tion, the definitions of §1229.105 apply
to this subpart.

(b) For purposes of this subpart—

(1) Controlled substance means a con-
trolled substance in schedules |
through V of the Controlled Substances
Act (21 U.S.C. 812), and as further de-
fined by regulation at 21 CFR 1308.11
through 1308.15;

(2) Conviction means a finding of guilt
(including a plea of nolo contendere) or
imposition of sentence, or both, by any
judicial body charged with the respon-
sibility to determine violations of the
Federal or State criminal drug stat-
utes;

(3) Criminal drug statute means a Fed-
eral or non-Federal criminal statute
involving the manufacture, distribu-
tion, dispensing, use, or possession of
any controlled substance;

(4) Drug-free workplace means a site
for the performance of work done in
connection with a specific grant at
which employees of the grantee are
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prohibited from engaging in the unlaw-
ful manufacture, distribution, dis-
pensing, possession, or use of a con-
trolled substance;

(5) Employee means the employee of a
grantee directly engaged in the per-
formance of work under the grant, in-
cluding:

(i) All direct charge employees;

(if) All indirect charge employees, un-
less their impact or involvement is in-
significant to the performance of the
grant; and,

(iii) Temporary personnel and con-

sultants who are directly engaged in
the performance of work under the
grant and who are on the grantee’s
payroll.
This definition does not include work-
ers not on the payroll of the grantee
(e.g., volunteers, even if used to meet a
matching requirement; consultants or
independent contractors not on the
payroll; or employees of subrecipients
or subcontractors in covered work-
places);

(6) Federal agency or agency means
any United States executive depart-
ment, military department, govern-
ment corporation, government con-
trolled corporation, any other estab-
lishment in the executive branch (in-
cluding the Executive Office of the
President), or any independent regu-
latory agency;

(7) Grant means an award of financial
assistance, including a cooperative
agreement, in the form of money, or
property in lieu of money, by a Federal
agency directly to a grantee. The term
grant includes block grant and entitle-
ment grant programs, whether or not
exempted from coverage under the
grants management government-wide
common rule on uniform administra-
tive requirements for grants and coop-
erative agreements. The term does not
include technical assistance that pro-
vides services instead of money, or
other assistance in the form of loans,
loan guarantees, interest subsidies, in-
surance, or direct appropriations; or
any veterans’ benefits to individuals,
i.e., any benefit to veterans, their fami-
lies, or survivors by virtue of the serv-
ice of a veteran in the Armed Forces of
the United States;

(8) Grantee means a person who ap-
plies for or receives a grant directly
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from a Federal agency (except another
Federal agency);

(9) Individual means a natural person;

(10) State means any of the States of
the United States, the District of Co-
lumbia, the Commonwealth of Puerto
Rico, any territory or possession of the
United States, or any agency of a
State, exclusive of institutions of high-
er education, hospitals, and units of
local government. A State instrumen-
tality will be considered part of the
State government if it has a written
determination from a State govern-
ment that such State considers the in-
strumentality to be an agency of the
State government.

§1229.610 Coverage.

(a) This subpart applies to any grant-
ee of the agency.

(b) This subpart applies to any grant,
except where application of this sub-
part would be inconsistent with the
international obligations of the United
States or the laws or regulations of a
foreign government. A determination
of such inconsistency may be made
only by the agency head or his/her des-
ignee.

(c) The provisions of subparts A, B, C,
D and E of this part apply to matters
covered by this subpart, except where
specifically modified by this subpart.
In the event of any conflict between
provisions of this subpart and other
provisions of this part, the provisions
of this subpart are deemed to control
with respect to the implementation of
drug-free workplace requirements con-
cerning grants.

§1229.615 Grounds for suspension of
payments, suspension or termi-
nation of grants, or suspension or
debarment.

A grantee shall be deemed in viola-
tion of the requirements of this sub-
part if the agency head or his or her of-
ficial designee determines, in writing,
that—

(a) The grantee has made a false cer-
tification under §1229.630;

(b) With respect to a grantee other
than an individual—

(1) The grantee has violated the cer-
tification by failing to carry out the
requirements of paragraphs (A)(a)-(g)
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and/or (B) of the certification (Alter-
nate | to Appendix C) or

(2) Such a number of employees of
the grantee have been convicted of vio-
lations of criminal drug statutes for
violations occurring in the workplace
as to indicate that the grantee has
failed to make a good faith effort to
provide a drug-free workplace.

(c) With respect to a grantee who is
an individual—

(1) The grantee has violated the cer-
tification by failing to carry out its re-
quirements (Alternate Il to Appendix
C); or

(2) The grantee is convicted of a
criminal drug offense resulting from a
violation occurring during the conduct
of any grant activity.

§1229.620 Effect of violation.

(a) In the event of a violation of this
subpart as provided in §1229.615, and in
accordance with applicable law, the
grantee shall be subject to one or more
of the following actions:

(1) Suspension of payments under the
grant;

(2) Suspension or termination of the
grant; and

(3) Suspension or debarment of the
grantee under the provisions of this
part.

(b) Upon issuance of any final deci-
sion under this part requiring debar-
ment of a grantee, the debarred grant-
ee shall be ineligible for award of any
grant from any Federal agency for a
period specified in the decision, not to
exceed five years (see §1229.320(a)(2) of
this part).

§1229.625

The agency head may waive with re-
spect to a particular grant, in writing,
a suspension of payments under a
grant, suspension or termination of a
grant, or suspension or debarment of a
grantee if the agency head determines
that such a waiver would be in the pub-
lic interest. This exception authority
cannot be delegated to any other offi-
cial.

Exception provision.

§1229.630 Certification
and procedures.
(a)(1) As a prior condition of being
awarded a grant, each grantee shall
make the appropriate certification to

requirements
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the Federal agency providing the
grant, as provided in Appendix C to
this part.

(2) Grantees are not required to make
a certification in order to continue re-
ceiving funds under a grant awarded
before March 18, 1989, or under a no-
cost time extension of such a grant.
However, the grantee shall make a one-
time drug-free workplace certification
for a non-automatic continuation of
such a grant made on or after March
18, 1989.

(b) Except as provided in this section,
all grantees shall make the required
certification for each grant. For man-
datory formula grants and entitle-
ments that have no application proc-
ess, grantees shall submit a one-time
certification in order to continue re-
ceiving awards.

(c) A grantee that is a State may
elect to make one certification in each
Federal fiscal year. States that pre-
viously submitted an annual certifi-
cation are not required to make a cer-
tification for Fiscal Year 1990 until
June 30, 1990. Except as provided in
paragraph (d) of this section, this cer-
tification shall cover all grants to all
State agencies from any Federal agen-
cy. The State shall retain the original
of this statewide certification in its
Governor’s office and, prior to grant
award, shall ensure that a copy is sub-
mitted individually with respect to
each grant, unless the Federal agency
has designated a central location for
submission.

(d)(1) The Governor of a State may
exclude certain State agencies from
the statewide certification and author-
ize these agencies to submit their own
certifications to Federal agencies. The
statewide certification shall name any
State agencies so excluded.

(2) A State agency to which the
statewide certification does not apply,
or a State agency in a State that does
not have a statewide certification, may
elect to make one certification in each
Federal fiscal year. State agencies that
previously submitted a State agency
certification are not required to make
a certification for Fiscal Year 1990
until June 30, 1990. The State agency
shall retain the original of this State
agency-wide certification in its central
office and, prior to grant award, shall
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ensure that a copy is submitted indi-
vidually with respect to each grant,
unless the Federal agency designates a
central location for submission.

(3) When the work of a grant is done
by more than one State agency, the
certification of the State agency di-
rectly receiving the grant shall be
deemed to certify compliance for all
workplaces, including those located in
other State agencies.

(e)(1) For a grant of less than 30 days
performance duration, grantees shall
have this policy statement and pro-
gram in place as soon as possible, but
in any case by a date prior to the date
on which performance is expected to be
completed.

(2) For a grant of 30 days or more per-
formance duration, grantees shall have
this policy statement and program in
place within 30 days after award.

(©) Where extraordinary cir-
cumstances warrant for a specific
grant, the grant officer may determine
a different date on which the policy
statement and program shall be in
place.

§1229.635 Reporting of and employee
sanctions for convictions of crimi-
nal drug offenses.

(a) When a grantee other than an in-
dividual is notified that an employee
has been convicted for a violation of a
criminal drug statute occurring in the
workplace, it shall take the following
actions:

(1) Within 10 calendar days of receiv-
ing notice of the conviction, the grant-
ee shall provide written notice, includ-
ing the convicted employee’s position
title, to every grant officer, or other
designee on whose grant activity the
convicted employee was working, un-
less a Federal agency has designated a
central point for the receipt of such no-
tifications. Notification shall include
the identification number(s) for each of
the Federal agency’s affected grants.

(2) Within 30 calendar days of receiv-
ing notice of the conviction, the grant-
ee shall do the following with respect
to the employee who was convicted.

(i) Take appropriate personnel action
against the employee, up to and includ-
ing termination, consistent with re-
quirements of the Rehabilitation Act
of 1973, as amended; or
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(ii) Require the employee to partici-
pate satisfactorily in a drug abuse as-
sistance or rehabilitation program ap-
proved for such purposes by a Federal,
State, or local health, law enforce-
ment, or other appropriate agency.

(b) A grantee who is an individual
who is convicted for a violation of a
criminal drug statute occurring during
the conduct of any grant activity shall
report the conviction, in writing, with-
in 10 calendar days, to his or her Fed-
eral agency grant officer, or other des-
ignee, unless the Federal agency has
designated a central point for the re-
ceipt of such notices. Notification shall
include the identification number(s)
for each of the Federal agency’s af-
fected grants.

(Approved by the Office of Management and
Budget under control number 0991-0002)

APPENDIX A TO PART 1229—CERTIFI-
CATION REGARDING DEBARMENT,
SUSPENSION, AND OTHER RESPONSI-
BILITY MATTERS—PRIMARY COVERED
TRANSACTIONS

Instructions for Certification

1. By signing and submitting this proposal,
the prospective primary participant is pro-
viding the certification set out below.

2. The inability of a person to provide the
certification required below will not nec-
essarily result in denial of participation in
this covered transaction. The prospective
participant shall submit an explanation of
why it cannot provide the certification set
out below. The certification or explanation
will be considered in connection with the de-
partment or agency’s determination whether
to enter into this transaction. However, fail-
ure of the prospective primary participant to
furnish a certification or an explanation
shall disqualify such person from participa-
tion in this transaction.

3. The certification in this clause is a ma-
terial representation of fact upon which reli-
ance was placed when the department or
agency determined to enter into this trans-
action. If it is later determined that the pro-
spective primary participant knowingly ren-
dered an erroneous certification, in addition
to other remedies available to the Federal
Government, the department or agency may
terminate this transaction for cause or de-
fault.

4. The prospective primary participant
shall provide immediate written notice to
the department or agency to whom this pro-
posal is submitted if at any time the pro-
spective primary participant learns that its
certification was erroneous when submitted
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or has become erroneous by reason of
changed circumstances.

5. The terms ‘‘covered
‘“debarred,” ‘““suspended,”
“lower tier covered transaction,” ‘‘partici-
pant,” ‘‘person,” ‘“‘primary covered trans-
action,” “‘principal,” ‘‘proposal,”” and ‘‘vol-
untarily excluded,” as used in this clause,
have the meanings set out in the Definitions
and Coverage sections of the rules
implemeting Executive Order 12549. You may
contact the department or agency to which
this proposal is being submitted for assist-
ance in obtaining a copy of those regula-
tions.

6. The prospective primary participant
agrees by submitting this proposal that,
should the proposed covered transaction be
entered into, it shall not knowingly enter
into any lower tier covered transaction with
a person who is debarred, suspended, de-
clared ineligible, or voluntarily excluded
from participation in this covered trans-
action, unless authorized by the department
or agency entering into this transaction.

7. The prospective primary participant fur-
ther agrees by submitting this proposal that
it will include the clause titled ‘‘Certifi-
cation Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion—
Lower Tier Covered Transaction,” provided
by the department or agency entering into
this covered transaction, without modifica-
tion, in all lower tier covered transactions
and in all solicitations for lower tier covered
transactions.

8. A participant in a covered transaction
may rely upon a certification of a prospec-
tive participant in a lower tier covered
transaction that it is not debarred, sus-
pended, ineligible, or voluntarily excluded
from the covered transaction, unless it
knows that the certification is erroneous. A
participant may decide the method and fre-
quency by which it determines the eligibility
of its principals. Each participant may, but
is not required to, check the Nonprocure-
ment List (Tel. #).

9. Nothing contained in the foregoing shall
be construed to require establishment of a
system of records in order to render in good
faith the certification required by this
clause. The knowledge and information of a
participant is not required to exceed that
which is normally possessed by a prudent
person in the ordinary course of business
dealings.

10. Except for transactions authorized
under paragraph 6 of these instructions, if a
participant in a covered transaction know-
ingly enters into a lower tier covered trans-
action with a person who is suspended,
debarred, ineligible, or voluntarily excluded
from participation in this transaction, in ad-
dition to other remedies available to the
Federal Government, the department or

transaction,”
“ineligible,”
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agency may terminate this transaction for
cause or default.

Certification Regarding Debarment, Suspension,
and Other Responsibility Matters—Primary
Covered Transactions

(1) The prospective primary participant
certifies to the best of its knowledge and be-
lief, that it and its principals:

(a) Are not presently debarred, suspended,
proposed for debarment, declared ineligible,
or voluntarily excluded from covered trans-
actions by any Federal department or agen-
cy;

(b) Have not within a three-year period
preceding this proposal been convicted of or
had a civil judgment rendered against them
for commission of fraud or a criminal offense
in connection with obtaining, attempting to
obtain, or performing a public (Federal,
State or local) transaction or contract under
a public transaction; violation of Federal or
State antitrust statutes or commission of
embezzlement, theft, forgery, bribery, fal-
sification or destruction of records, making
false statements, or receiving stolen prop-
erty;

(c) Are not presently indicted for or other-
wise criminally or civilly charged by a gov-
ernmental entity (Federal, State or local)
with commission of any of the offenses enu-
merated in paragraph (1)(b) of this certifi-
cation; and

(d) Have not within a three-year period
preceding this application/ proposal has one
or more public transactions (Federal, State
or local) terminated for cause or default.

(2) Where the prospective primary partici-
pant is unable to certify to any of the state-
ments in this certification, such prospective
participant shall attach an explanation to
this proposal.

APPENDIX B TO PART 1229—CERTIFI-
CATION REGARDING DEBARMENT,
SUSPENSION, INELIGIBILITY AND VOL-
UNTARY EXCLUSION—LOWER TIER
COVERED TRANSACTIONS

Instructions for Certification

1. By signing and submitting this proposal,
the prospective lower tier participant is pro-
viding the certification set out below.

2. The certification in this clause is a ma-
terial representation of fact upon which reli-
ance was placed when this transaction was
entered into. If it is later determined that
the prospective lower tier participant know-
ingly rendered an erroneous certification, in
addition to other remedies available to the
Federal Government, the department or
agency with which this transaction origi-
nated may pursue available remedies, includ-
ing suspension and/or debarment.

3. The prospective lower tier participant
shall provide immediate written notice to
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the person to which this proposal is sub-
mitted if at any time the prospective lower
tier participant learns that its certification
was erroneous when submitted or has be-
come erroneous by reason of changed cir-
cumstances.

4. The terms ‘‘covered
‘‘debarred,” ‘““suspended,” “ineligible,”
“lower tier covered transaction,” ‘‘partici-
pant,” ‘‘person,” ‘“‘primary covered trans-
action,” “‘principal,” ‘“‘proposal,” and ‘‘vol-
untarily excluded,” as used in this clause,
have the meanings set out in the Definitions
and Coverage sections of rules implementing
Executive Order 12549. You may contact the
person to which this proposal is submitted
for assistance in obtaining a copy of those
regulations.

5. The prospective lower tier participant
agrees by submitting this proposal that,
should the proposed covered transaction be
entered into, it shall not knowingly enter
into any lower tier covered transaction with
a person who is debarred, suspended, de-
clared ineligible, or voluntarily excluded
from participation in this covered trans-
action, unless authorized by the department
or agency with which this transaction origi-
nated.

6. The prospective lower tier participant
further agrees by submitting this proposal
that it will include this clause titled ‘‘Cer-
tification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion—
Lower Tier Covered Transaction,” without
modification, in all lower tier covered trans-
actions and in all solicitations for lower tier
covered transactions.

7. A participant in a covered transaction
may rely upon a certification of a prospec-
tive participant in a lower tier covered
transaction that it is not debarred, sus-
pended, ineligible, or voluntarily excluded
from the covered transaction, unless it
knows that the certification is erroneous. A
participant may decide the method and fre-
quency by which it determines the eligibility
of its principals. Each participant may, but
is not required to, check the Nonprocure-
ment List (Tel. #).

8. Nothing contained in the foregoing shall
be construed to require establishment of a
system of records in order to render in good
faith the certification required by this
clause. The knowledge and information of a
participant is not required to exceed that
which is normally possessed by a prudent
person in the ordinary course of business
dealings.

9. Except for transactions authorized under
paragraph 5 of these instructions, if a partic-
ipant in a covered transaction knowingly en-
ters into a lower tier covered transaction
with a person who is suspended, debarred, in-
eligible, or voluntarily excluded from par-
ticipation in this transaction, in addition to
other remedies available to the Federal Gov-

transaction,”
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ernment, the department of agency with
which this transaction originated may pur-
sue available remedies, including suspension
and/or debarment.

Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion—Lower
Tier Covered Transactions

(1) The prospective lower tier participant
certifies, by submission of this proposal, that
neither it nor its principals is presently
debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded
from participation in this transaction by any
Federal department of agency.

(2) Where the prospective lower tier partic-
ipant is unable to certify to any of the state-
ments in this certification, such prospective
participant shall attach an explanation to
this proposal.

APPENDIX C TO PART 1229—
CERTIFICATION REGARDING DRUG-
FREE WORKPLACE REQUIREMENTS

Instructions for Certification

1. By signing and/or submitting this appli-
cation or grant agreement, the grantee is
providing the certification set out below.

2. The certification set out below is a ma-
terial representation of fact upon which reli-
ance is placed when the agency awards the
grant. If it is later determined that the
grantee knowingly rendered a false certifi-
cation, or otherwise violates the require-
ments of the Drug-Free Workplace Act, the
agency, in addition to any other remedies
available to the Federal Government, may
take action authorized under the Drug-Free
Workplace Act.

3. For grantees other than individuals, Al-
ternate | applies.

4. For grantees who are individuals, Alter-
nate Il applies.

5. Workplaces under grants, for grantees
other than individuals, need not be identified
on the certification. If known, they may be
identified in the grant application. If the
grantee does not identify the workplaces at
the time of application, or upon award, if
there is no application, the grantee must
keep the identity of the workplace(s) on file
in its office and make the information avail-
able for Federal inspection. Failure to iden-
tify all known workplaces constitutes a vio-
lation of the grantee’s drug-free workplace
requirements.

6. Workplace identifications must include
the actual address of buildings (or parts of
buildings) or other sites where work under
the grant takes place. Categorical descrip-
tions may be used (e.g., all vehicles of a mass
transit authority or State highway depart-
ment while in operation, State employees in
each local unemployment office, performers
in concert halls or radio studios).
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7. If the workplace identified to the agency
changes during the performance of the grant,
the grantee shall inform the agency of the
change(s), if it previously identified the
workplaces in question (see paragraph five).

8. Definitions of terms in the Nonprocure-
ment Suspension and Debarment common
rule and Drug-Free Workplace common rule
apply to this certification. Grantees’ atten-
tion is called, in particular, to the following
definitions from these rules:

Controlled substance means a controlled
substance in Schedules | through V of the
Controlled Substances Act (21 U.S.C. 812) and
as further defined by regulation (21 CFR
1308.11 through 1308.15);

Conviction means a finding of guilt (includ-
ing a plea of nolo contendere) or imposition
of sentence, or both, by any judicial body
charged with the responsibility to determine
violations of the Federal or State criminal
drug statutes;

Criminal drug statute means a Federal or
non-Federal criminal statute involving the
manufacture, distribution, dispensing, use,
or possession of any controlled substance;

Employee means the employee of a grantee
directly engaged in the performance of work
under a grant, including: (i) All direct charge
employees; (ii) All indirect charge employees
unless their impact or involvement is insig-
nificant to the performance of the grant;
and, (iii) Temporary personnel and consult-
ants who are directly engaged in the per-
formance of work under the grant and who
are on the grantee’s payroll. This definition
does not include workers not on the payroll
of the grantee (e.g., volunteers, even if used
to meet a matching requirement; consult-
ants or independent contractors not on the
grantee’s payroll; or employees of subrecipi-
ents or subcontractors in covered work-
places).

Certification Regarding Drug-Free Workplace
Requirements

Alternate I. (GRANTEES OTHER THAN
INDIVIDUALS)

A. The grantee certifies that it will or will
continue to provide a drug-free workplace
by:
(a) Publishing a statement notifying em-
ployees that the unlawful manufacture, dis-
tribution, dispensing, possession, or use of a
controlled substance is prohibited in the
grantee’s workplace and specifying the ac-
tions that will be taken against employees
for violation of such prohibition;

(b) Establishing an ongoing drug-free
awareness program to inform employees
about—

(1) The dangers of drug abuse in the work-
place;

(2) The grantee’s policy of maintaining a
drug-free workplace;
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(3) Any available drug counseling, rehabili-
tation, and employee assistance programs;
and

(4) The penalties that may be imposed
upon employees for drug abuse violations oc-
curring in the workplace;

(c) Making it a requirement that each em-
ployee to be engaged in the performance of
the grant be given a copy of the statement
required by paragraph (a);

(d) Notifying the employee in the state-
ment required by paragraph (a) that, as a
condition of employment under the grant,
the employee will—

(1) Abide by the terms of the statement;
and

(2) Notify the employer in writing of his or
her conviction for a violation of a criminal
drug statute occurring in the workplace no
later than five calendar days after such con-
viction;

(e) Notifying the agency in writing, within
ten calendar days after receiving notice
under paragraph (d)(2) from an employee or
otherwise receiving actual notice of such
conviction. Employers of convicted employ-
ees must provide notice, including position
title, to every grant officer or other designee
on whose grant activity the convicted em-
ployee was working, unless the Federal agen-
cy has designated a central point for the re-
ceipt of such notices. Notice shall include
the identification number(s) of each affected
grant;

(f) Taking one of the following actions,
within 30 calendar days of receiving notice
under paragraph (d)(2), with respect to any
employee who is so convicted—

(1) Taking appropriate personnel action
against such an employee, up to and includ-
ing termination, consistent with the require-
ments of the Rehabilitation Act of 1973, as
amended; or

(2) Requiring such employee to participate
satisfactorily in a drug abuse assistance or
rehabilitation program approved for such
purposes by a Federal, State, or local health,
law enforcement, or other appropriate agen-
cy;

(9) Making a good faith effort to continue
to maintain a drug-free workplace through
implementation of paragraphs (a), (b), (c),
(d). (e) and (f).

B. The grantee may insert in the space pro-
vided below the site(s) for the performance of
work done in connection with the specific
grant:

Place of Performance (Street address, city,
county, state, zip code)

Check O if there are workplaces on file that
are not identified here.



Pt. 1230

Alternate Il1. (GRANTEES WHO ARE
INDIVIDUALS)

(a) The grantee certifies that, as a condi-
tion of the grant, he or she will not engage
in the unlawful manufacture, distribution,
dispensing, possession, or use of a controlled
substance in conducting any activity with
the grant;

(b) If convicted of a criminal drug offense
resulting from a violation occurring during
the conduct of any grant activity, he or she
will report the conviction, in writing, within
10 calendar days of the conviction, to every
grant officer or other designee, unless the
Federal agency designates a central point for
the receipt of such notices. When notice is
made to such a central point, it shall include
the identification number(s) of each affected
grant.

[55 FR 21690, 21704, May 25, 1990]
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CROSS REFERENCE: See also Office of Man-
agement and Budget notice published at 54
FR 52306, December 20, 1989.

Subpart A—General

§1230.100 Conditions on use of funds.

(a) No appropriated funds may be ex-
pended by the recipient of a Federal
contract, grant, loan, or cooperative
ageement to pay any person for influ-
encing or attempting to influence an
officer or employee of any agency, a
Member of Congress, an officer or em-
ployee of Congress, or an employee of a
Member of Congress in connection with
any of the following covered Federal
actions: the awarding of any Federal
contract, the making of any Federal
grant, the making of any Federal loan,
the entering into of any cooperative
agreement, and the extension, continu-
ation, renewal, amendment, or modi-
fication of any Federal contract, grant,
loan, or cooperative agreement.

(b) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or cooperative
agreement shall file with that agency a
certification, set forth in Appendix A,
that the person has not made, and will
not make, any payment prohibited by
paragraph (a) of this section.

(c) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or a cooperative
agreement shall file with that agency a
disclosure form, set forth in Appendix
B, if such person has made or has
agreed to make any payment using
nonappropriated funds (to include prof-
its from any covered Federal action),
which would be prohibited under para-
graph (a) of this section if paid for with
appropriated funds.

(d) Each person who requests or re-
ceives from an agency a commitment
providing for the United States to in-
sure or guarantee a loan shall file with
that agency a statement, set forth in
Appendix A, whether that person has
made or has agreed to make any pay-
ment to influence or attempt to influ-
ence an officer or employee of any
agency, a Member of Congress, an offi-
cer or employee of Congress, or an em-
ployee of a Member of Congress in con-
nection with that loan insurance or
guarantee.
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(e) Each person who requests or re-
ceives from an agency a commitment
providing for the United States to in-
sure or guarantee a loan shall file with
that agency a disclosure form, set forth
in Appendix B, if that person has made
or has agreed to make any payment to
influence or attempt to influence an of-
ficer or employee of any agency, a
Member of Congress, an officer or em-
ployee of Congress, or an employee of a
Member of Congress in connection with
that loan insurance or guarantee.

§1230.105

For purposes of this part:

(a) Agency, as defined in 5 U.S.C.
552(f), includes Federal executive de-
partments and agencies as well as inde-
pendent regulatory commissions and
Government corporations, as defined in
31 U.S.C. 9101(1).

(b) Covered Federal action means any
of the following Federal actions:

(1) The awarding of any Federal con-
tract;

(2) The making of any Federal grant;

(3) The making of any Federal loan;

(4) The entering into of any coopera-
tive agreement; and,

(5) The extension, continuation, re-
newal, amendment, or modification of
any Federal contract, grant, loan, or
cooperative agreement.

Covered Federal action does not in-
clude receiving from an agency a com-
mitment providing for the United
States to insure or guarantee a loan.
Loan guarantees and loan insurance
are addressed independently within
this part.

(c) Federal contract means an acquisi-
tion contract awarded by an agency,
including those subject to the Federal
Acquisition Regulation (FAR), and any
other acquisition contract for real or
personal property or services not sub-
ject to the FAR.

(d) Federal cooperative agreement
means a cooperative agreement en-
tered into by an agency.

(e) Federal grant means an award of
financial assistance in the form of
money, or property in lieu of money,
by the Federal Government or a direct
appropriation made by law to any per-
son. The term does not include tech-
nical assistance which provides serv-
ices instead of money, or other assist-

Definitions.
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ance in the form of revenue sharing,
loans, loan guarantees, loan insurance,
interest subsidies, insurance, or direct
United States cash assistance to an in-
dividual.

(f) Federal loan means a loan made by
an agency. The term does not include
loan guarantee or loan insurance.

(9) Indian tribe and tribal organization
have the meaning provided in section 4
of the Indian Self-Determination and
Education Assistance Act (25 U.S.C.
450B). Alaskan Natives are included
under the definitions of Indian tribes in
that Act.

(h) Influencing or attempting to influ-
ence means making, with the intent to
influence, any communication to or ap-
pearance before an officer or employee
or any agency, a Member of Congress,
an officer or employee of Congress, or
an employee of a Member of Congress
in connection with any covered Federal
action.

(i) Loan guarantee and loan insurance
means an agency’s guarantee or insur-
ance of a loan made by a person.

(J) Local government means a unit of
government in a State and, if char-
tered, established, or otherwise recog-
nized by a State for the performance of
a governmental duty, including a local
public authority, a special district, an
intrastate district, a council of govern-
ments, a sponsor group representative
organization, and any other instrumen-
tality of a local government.

(k) Officer or employee of an agency in-
cludes the following individuals who
are employed by an agency:

(1) An individual who is appointed to
a position in the Government under
title 5, U.S. Code, including a position
under a temporary appointment;

(2) A member of the uniformed serv-
ices as defined in section 101(3), title 37,
U.S. Code;

(3) A special Government employee
as defined in section 202, title 18, U.S.
Code; and,

(4) An individual who is a member of
a Federal advisory committee, as de-
fined by the Federal Advisory Com-
mittee Act, title 5, U.S. Code appendix
2.

(I) Person means an individual, cor-
poration, company, association, au-
thority, firm, partnership, society,
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State, and local government, regard-
less of whether such entity is operated
for profit or not for profit. This term
excludes an Indian tribe, tribal organi-
zation, or any other Indian organiza-
tion with respect to expenditures spe-
cifically permitted by other Federal
law.

(m) Reasonable compensation means,
with respect to a regularly employed
officer or employee of any person, com-
pensation that is consistent with the
normal compensation for such officer
or employee for work that is not fur-
nished to, not funded by, or not fur-
nished in cooperation with the Federal
Government.

(n) Reasonable payment means, with
respect to perfessional and other tech-
nical services, a payment in an amount
that is consistent with the amount nor-
mally paid for such services in the pri-
vate sector.

(0) Recipient includes all contractors,
subcontractors at any tier, and sub-
grantees at any tier of the recipient of
funds received in connection with a
Federal contract, grant, loan, or coop-
erative agreement. The term excludes
an Indian tribe, tribal organization, or
any other Indian organization with re-
spect to expenditures specifically per-
mitted by other Federal law.

(p) Regularly employed means, with
respect to an officer or employee of a
person requesting or receiving a Fed-
eral contract, grant, loan, or coopera-
tive agreement or a commitment pro-
viding for the United States to insure
or guarantee a loan, an officer or em-
ployee who is employed by such person
for at least 130 working days within
one year immediately preceding the
date of the submission that initiates
agency consideration of such person for
receipt of such contract, grant, loan,
cooperative agreement, loan insurance
commitment, or loan guarantee com-
mitment. An officer or employee who is
employed by such person for less than
130 working days within one year im-
mediately preceding the date of the
submission that initiates agency con-
sideration of such person shall be con-
sidered to be regularly employed as
soon as he or she is employed by such
person for 130 working days.

(q) State means a State of the United
States, the District of Columbia, the
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Commonwealth of Puerto Rico, a terri-
tory or possession of the United States,
an agency or instrumentality of a
State, and a multi-State, regional, or
interstate entity having governmental
duties and powers.

§1230.110 Certification and disclosure.

(a) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, with each submission that ini-
tiates agency consideration of such
person for:

(1) Award of a Federal contract,
grant, or cooperative agreement ex-
ceeding $100,000; or

(2) An award of a Federal loan or a
commitment providing for the United
States to insure or guarantee a loan
exceeding $150,000.

(b) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, upon receipt by such person of:

(1) A Federal contract, grant, or co-
operative agreement exceeding $100,000;
or

(2) A Federal loan or a commitment
providing for the United States to in-
sure or guarantee a loan exceeding
$150,000,

unless such person previously filed a
certification, and a disclosure form, if
required, under paragraph (a) of this
section.

(c) Each person shall file a disclosure
form at the end of each calendar quar-
ter in which there occurs any event
that requires disclosure or that materi-
ally affects the accuracy of the infor-
mation contained in any disclosure
form previously filed by such person
under paragraphs (a) or (b) of this sec-
tion. An event that materially affects
the accuracy of the information re-
ported includes:

(1) A cumulative increase of $25,000 or
more in the amount paid or expected to
be paid for influencing or attempting
to influence a covered Federal action;
or

(2) A change in the person(s) or indi-
vidual(s) influencing or attempting to
influence a covered Federal action; or,

(3) A change in the officer(s), em-
ployee(s), or Member(s) contacted to
influence or attempt to influence a
covered Federal action.
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(d) Any person who requests or re-
ceives from a person referred to in
paragraph (a) or (b) of this section:

(1) A subcontract exceeding $100,000
at any tier under a Federal contract;

(2) A subgrant, contract, or sub-
contract exceeding $100,000 at any tier
under a Federal grant;

(3) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal
loan exceeding $150,000; or,

(4) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal
cooperative agreement,

shall file a certification, and a disclo-
sure form, if required, to the next tier
above.

(e) All disclosure forms, but not cer-
tifications, shall be forwarded from
tier to tier until received by the person
referred to in paragraph (a) or (b) of
this section. That person shall forward
all disclosure forms to the agency.

(f) Any certification or disclosure
form filed under paragraph (e) of this
section shall be treated as a material
representation of fact upon which all
receiving tiers shall rely. All liability
arising from an erroneous representa-
tion shall be borne solely by the tier
filing that representation and shall not
be shared by any tier to which the er-
roneous representation is forwarded.
Submitting an erroneous certification
or disclosure constitutes a failure to
file the required certification or disclo-
sure, respectively. If a person fails to
file a required certification or disclo-
sure, the United States may pursue all
available remedies, including those au-
thorized by section 1352, title 31, U.S.
Code.

(g) For awards and commitments in
process prior to December 23, 1989, but
not made before that date, certifi-
cations shall be required at award or
commitment, covering activities oc-
curring between December 23, 1989, and
the date of award or commitment.
However, for awards and commitments
in process prior to the December 23,
1989 effective date of these provisions,
but not made before December 23, 1989,
disclosure forms shall not be required
at time of award or commitment but
shall be filed within 30 days.

(h) No reporting is required for an ac-
tivity paid for with appropriated funds
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if that activity is allowable under ei-
ther subpart B or C.

Subpart B—Activities by Own
Employees

§1230.200 Agency and legislative liai-
son.

(a) The prohibition on the use of ap-
propriated funds, in §1230.100 (a), does
not apply in the case of a payment of
reasonable compensation made to an
officer or employee of a person request-
ing or receiving a Federal contract,
grant, loan, or cooperative agreement
if the payment is for agency and legis-
lative liaison activities not directly re-
lated to a covered Federal action.

(b) For purposes of paragraph (a) of
this section, providing any information
specifically requested by an agency or
Congress is allowable at any time.

(c) For purposes of paragraph (a) of
this section, the following agency and
legislative liaison activities are allow-
able at any time only where they are
not related to a specific solicitation for
any covered Federal action:

(1) Discussing with an agency (in-
cluding individual demonstrations) the
qualities and characteristics of the per-
son’s products or services, conditions
or terms of sale, and service capabili-
ties; and,

(2) Technical discussions and other
activities regarding the application or
adaptation of the person’s products or
services for an agency’s use.

(d) For purposes of paragraph (a) of
this section, the following agencies and
legislative liaison activities are allow-
able only where they are prior to for-
mal solicitation of any covered Federal
action:

(1) Providing any information not
specifically requested but necessary for
an agency to make an informed deci-
sion about initiation of a covered Fed-
eral action;

(2) Technical discussions regarding
the preparation of an unsolicited pro-
posal prior to its official submission;
and,

(3) Capability presentations by per-
sons seeking awards from an agency
pursuant to the provisions of the Small
Business Act, as amended by Pub. L.
95-507 and other subsequent amend-
ments.
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(e) Only those activities expressly au-
thorized by this section are allowable
under this section.

§1230.205 Professional and technical
services.

(a) The prohibition on the use of ap-
propriated funds, in §1230.100 (a), does
not apply in the case of a payment of
reasonable compensation made to an
officer or employee of a person request-
ing or receiving a Federal contract,
grant, loan, or cooperative agreement
or an extension, continuation, renewal,
amendment, or modification of a Fed-
eral contract, grant, loan, or coopera-
tive agreement if payment is for pro-
fessional or technical services rendered
directly in the preparation, submis-
sion, or negotiation of any bid, pro-
posal, or application for that Federal
contract, grant, loan, or cooperative
agreement or for meeting requirements
imposed by or pursuant to law as a
condition for receiving that Federal
contract, grant, loan, or cooperative
agreement.

(b) For purposes of paragraph (a) of
this section, ‘‘professional and tech-
nical services’ shall be limited to ad-
vice and analysis directly applying any
professional or technical discipline.
For example, drafting of a legal docu-
ment accompanying a bid or proposal
by a lawyer is allowable. Similarly,
technical advice provided by an engi-
neer on the performance or operational
capability of a piece of equipment ren-
dered directly in the negotiation of a
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a
licensed lawyer) or a technical person
(such as a licensed accountant) are not
allowable under this section unless
they provide advice and analysis di-
rectly applying their professional or
technical expertise and unless the ad-
vice or analysis is rendered directly
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence
made by a lawyer that do not provide
legal advice or analysis directly and
solely related to the legal aspects of
his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
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tion because the lawyer is not pro-
viding professional legal services.
Similarly, communications with the
intent to influence made by an engi-
neer providing an engineering analysis
prior to the preparation or submission
of a bid or proposal are not allowable
under this section since the engineer is
providing technical services but not di-
rectly in the preparation, submission
or negotiation of a covered Federal ac-
tion.

(c) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include
those required by law or regulation, or
reasonably expected to be required by
law or regulation, and any other re-
quirements in the actual award docu-
ments.

(d) Only those services expressly au-
thorized by this section are allowable
under this section.

§1230.210 Reporting.

No reporting is required with respect
to payments of reasonable compensa-
tion made to regularly employed offi-
cers or employees of a person.

Subpart C—Activities by Other
Than Own Employees

§1230.300 Professional and technical
services.

(a) The prohibition on the use of ap-
propriated funds, in §1230.100 (a), does
not apply in the case of any reasonable
payment to a person, other than an of-
ficer or employee of a person request-
ing or receiving a covered Federal ac-
tion, if the payment is for professional
or technical services rendered directly
in the preparation, submission, or ne-
gotiation of any bid, proposal, or appli-
cation for that Federal contract, grant,
loan, or cooperative agreement or for
meeting requirements imposed by or
pursuant to law as a condition for re-
ceiving that Federal contract, grant,
loan, or cooperative agreement.

(b) The reporting requirements in
§1230.110 (a) and (b) regarding filing a
disclosure form by each person, if re-
quired, shall not apply with respect to
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professional or technical services ren-
dered directly in the preparation, sub-
mission, or negotiation of any commit-
ment providing for the United States
to insure or guarantee a loan.

(c) For purposes of paragraph (a) of
this section, ‘‘professional and tech-
nical services’” shall be limited to ad-
vice and analysis directly applying any
professional or technical discipline.
For example, drafting or a legal docu-
ment accompanying a bid or proposal
by a lawyer is allowable. Similarly,
technical advice provided by an engi-
neer on the performance or operational
capability of a piece of equipment ren-
dered directly in the negotiation of a
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a
licensed lawyer) or a technical person
(such as a licensed accountant) are not
allowable under this section unless
they provide advice and analysis di-
rectly applying their professional or
technical expertise and unless the ad-
vice or analysis is rendered directly
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence
made by a lawyer that do not provide
legal advice or analysis directly and
solely related to the legal aspects of
his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not pro-
viding professional legal services.
Similarly, communications with the
intent to influence made by an engi-
neer providing an engineering analysis
prior to the preparation or submission
of a bid or proposal are not allowable
under this section since the engineer is
providing technical services but not di-
rectly in the preparation, submission
or negotiation of a covered Federal ac-
tion.

(d) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include
those required by law or regulation, or
reasonably expected to be required by
law or regulation, and any other re-
quirements in the actual award docu-
ments.

(e) Persons other than officers or em-
ployees of a person requesting or re-
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ceiving a covered Federal action in-
clude consultants and trade associa-
tions.

(f) Only those services expressly au-
thorized by this section are allowable
under this section.

Subpart D—Penalties and
Enforcement

§1230.400 Penalties.

(a) Any person who makes an expend-
iture prohibited herein shall be subject
to a civil penalty of not less than
$10,000 and not more than $100,000 for
each such expenditure.

(b) Any person who fails to file or
amend the disclosure form (see Appen-
dix B) to be filed or amended if re-
quired herein, shall be subject to a civil
penalty of not less than $10,000 and not
more than $100,000 for each such fail-
ure.

(c) A filing or amended filing on or
after the date on which an administra-
tive action for the imposition of a civil
penalty is commenced does not prevent
the imposition of such civil penalty for
a failure occurring before that date. An
administrative action is commenced
with respect to a failure when an inves-
tigating official determines in writing
to commence an investigation of an al-
legation of such failure.

(d) In determining whether to impose
a civil penalty, and the amount of any
such penalty, by reason of a violation
by any person, the agency shall con-
sider the nature, circumstances, ex-
tent, and gravity of the violation, the
effect on the ability of such person to
continue in business, any prior viola-
tions by such person, the degree of cul-
pability of such person, the ability of
the person to pay the penalty, and such
other matters as may be appropriate.

(e) First offenders under paragraph
(a) or (b) of this section shall be subject
to a civil penalty of $10,000, absent ag-
gravating circumstances. Second and
subsequent offenses by persons shall be
subject to an appropriate civil penalty
between $10,000 and $100,000, as deter-
mined by the agency head or his or her
designee.

() An imposition of a civil penalty
under this section does not prevent the
United States from seeking any other
remedy that may apply to the same
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conduct that is the basis for the impo-
sition of such civil penalty.

§1230.405 Penalty procedures.

Agencies shall impose and collect
civil penalties pursuant to the provi-
sions of the Program Fraud and Civil
Remedies Act, 31 U.S.C. sections 3803
(except subsection (c)), 3804, 3805, 3806,
3807, 3808, and 3812, insofar as these pro-
visions are not inconsistent with the
requirements herein.

§1230.410 Enforcement.

The head of each agency shall take
such actions as are necessary to ensure
that the provisions herein are vigor-
ously implemented and enforced in
that agency.

Subpart E—Exemptions

§1230.500 Secretary of Defense.

(a) The Secretary of Defense may ex-
empt, on a case-by-case basis, a cov-
ered Federal action from the prohibi-
tion whenever the Secretary deter-
mines, in writing, that such an exemp-
tion is in the national interest. The
Secretary shall transmit a copy of each
such written exemption to Congress
immediately after making such a de-
termination.

(b) The Department of Defense may
issue supplemental regulations to im-
plement paragraph (a) of this section.

Subpart F—Agency Reports

§1230.600 Semi-annual compilation.

(a) The head of each agency shall col-
lect and compile the disclosure reports
(see Appendix B) and, on May 31 and
November 30 of each year, submit to
the Secretary of the Senate and the
Clerk of the House of Representatives a
report containing a compilation of the
information contained in the disclo-
sure reports received during the six-
month period ending on March 31 or
September 30, respectively, of that
year.

(b) The report, including the com-
pilation, shall be available for public
inspection 30 days after receipt of the
report by the Secretary and the Clerk.

(¢) Information that involves intel-
ligence matters shall be reported only
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to the Select Committee on Intel-
ligence of the Senate, the Permanent
Select Committee on Intelligence of
the House of Representatives, and the
Committees on Appropriations of the
Senate and the House of Representa-
tives in accordance with procedures
agreed to by such committees. Such in-
formation shall not be available for
public inspection.

(d) Information that is classified
under Executive Order 12356 or any suc-
cessor order shall be reported only to
the Committee on Foreign Relations of
the Senate and the Committee on For-
eign Affairs of the House of Represent-
atives or the Committees on Armed
Services of the Senate and the House of
Representatives (whichever such com-
mittees have jurisdiction of matters
involving such information) and to the
Committees on Appropriations of the
Senate and the House of Representa-
tives in accordance with procedures
agreed to by such committees. Such in-
formation shall not be available for
public inspection.

(e) The first semi-annual compilation
shall be submitted on May 31, 1990, and
shall contain a compilation of the dis-
closure reports received from Decem-
ber 23, 1989 to March 31, 1990.

(f) Major agencies, designated by the
Office of Management and Budget
(OMB), are required to provide ma-
chine-readable compilations to the
Secretary of the Senate and the Clerk
of the House of Representatives no
later than with the compilations due
on May 31, 1991. OMB shall provide de-
tailed specifications in a memorandum
to these agencies.

(g) Non-major agencies are requested
to provide machine-readable compila-
tions to the Secretary of the Senate
and the Clerk of the House of Rep-
resentatives.

(h) Agencies shall keep the originals
of all disclosure reports in the official
files of the agency.

§1230.605 Inspector General report.

(@) The Inspector General, or other
official as specified in paragraph (b) of
this section, of each agency shall pre-
pare and submit to Congress each year,
commencing with submission of the
President’s Budget in 1991, an evalua-
tion of the compliance of that agency
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with, and the effectiveness of, the re-
quirements herein. The evaluation may
include any recommended changes that
may be necessary to strengthen or im-
prove the requirements.

(b) In the case of an agency that does
not have an Inspector General, the
agency official comparable to an In-
spector General shall prepare and sub-
mit the annual report, or, if there is no
such comparable official, the head of
the agency shall prepare and submit
the annual report.

(c) The annual report shall be sub-
mitted at the same time the agency
submits its annual budget justifica-
tions to Congress.

(d) The annual report shall include
the following: All alleged violations re-
lating to the agency’s covered Federal
actions during the year covered by the
report, the actions taken by the head
of the agency in the year covered by
the report with respect to those alleged
violations and alleged violations in
previous years, and the amounts of
civil penalties imposed by the agency
in the year covered by the report.

APPENDIX A TO PART 1230—
CERTIFICATION REGARDING LOBBYING

Certification for Contracts, Grants, Loans, and
Cooperative Agreements

The undersigned certifies, to the best of his
or her knowledge and belief, that:

(1) No Federal appropriated funds have
been paid or will be paid, by or on behalf of
the undersigned, to any person for influ-
encing or attempting to influence an officer
or employee of an agency, a Member of Con-
gress, an officer or employee of Congress, or
an employee of a Member of Congress in con-
nection with the awarding of any Federal
contract, the making of any Federal grant,
the making of any Federal loan, the entering
into of any cooperative agreement, and the
extension, continuation, renewal, amend-
ment, or modification of any Federal con-
tract, grant, loan, or cooperative agreement.

Pt. 1230, App. A

(2) If any funds other than Federal appro-
priated funds have been paid or will be paid
to any person for influencing or attempting
to influence an officer or employee of any
agency, a Member of Congress, an officer or
employee of Congress, or an employee of a
Member of Congress in connection with this
Federal contract, grant, loan, or cooperative
agreement, the undersigned shall complete
and submit Standard Form-LLL, ‘‘Disclo-
sure Form to Report Lobbying,” in accord-
ance with its instructions.

(3) The undersigned shall require that the
language of this certification be included in
the award documents for all subawards at all
tiers (including subcontracts, subgrants, and
contracts under grants, loans, and coopera-
tive agreements) and that all subrecipients
shall certify and disclose accordingly.

This certification is a material representa-
tion of fact upon which reliance was placed
when this transaction was made or entered
into. Submission of this certification is a
prerequisite for making or entering into this
transaction imposed by section 1352, title 31,
U.S. Code. Any person who fails to file the
required certification shall be subject to a
civil penalty of not less than $10,000 and not
more than $100,000 for each such failure.

Statement for Loan Guarantees and Loan
Insurance

The undersigned states, to the best of his
or her knowledge and belief, that:

If any funds have been paid or will be paid
to any person for influencing or attempting
to influence an officer or employee of any
agency, a Member of Congress, an officer or
employee of Congress, or an employee of a
Member of Congress in connection with this
commitment providing for the United States
to insure or guarantee a loan, the under-
signed shall complete and submit Standard
Form-LLL, “Disclosure Form to Report Lob-
bying,” in accordance with its instructions.

Submission of this statement is a pre-
requisite for making or entering into this
transaction imposed by section 1352, title 31,
U.S. Code. Any person who fails to file the
required statement shall be subject to a civil
penalty of not less than $10,000 and not more
than $100,000 for each such failure.
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PART 1232—NON-DISCRIMINATION
ON BASIS OF HANDICAP IN
PROGRAMS RECEIVING FEDERAL
FINANCIAL ASSISTANCE FROM
ACTION

Subpart A—General Provisions

Sec.

1232.1 Purpose.

1232.2 Application.

1232.3 Definitions.

1232.4 General prohibitions
crimination.

1232.5 Assurances required.

1232.6 Notice.

1232.7 Remedial action,
and self-evaluation.

1232.8 Effect of state or local law.

against dis-

voluntary action

Subpart B—Employment and Volunteer
Service Practices

1232.9 General prohibitions against employ-
ment and volunteer service discrimina-
tion.

1232.10 Reasonable accommodation.

1232.11 Employment and volunteer selection
criteria.

1232.12 Preemployment or pre-selection in-
quiries.

Subpart C—Program Accessibility

1232.13 General requirement concerning pro-
gram accessibility.

1232.14 Existing facilities.

1232.15 New construction.

Subpart D—Procedures

1232.16 Procedures.
AUTHORITY: 29 U.S.C. 794.

SOURCE: 44 FR 31018, May 30, 1979, unless
otherwise noted.

Subpart A—General Provisions

§1232.1 Purpose.

The purpose of this part is to effec-
tuate section 504 of the Rehabilitation
Act of 1973, which is designed to elimi-
nate discrimination on the basis of
handicap in any program or activity
receiving Federal financial assistance.

§1232.2 Application.

This part applies to each recipient of
Federal financial assistance from AC-
TION and to each program or activity
that receives or benefits from such as-
sistance, including volunteer programs

§1232.3

such as VISTA, University Year for
ACTION (UYA), Senior Companion
Program (SCP), Foster Grandparent
Program (FGP) and Retired Senior
Volunteer Program (RSVP). This part
does not apply to recipients outside the
United States which receive financial
assistance under the Peace Corps Act,
22 U.S.C. 2501, Pub. L. 87-293, as amend-
ed.

§1232.3 Definitions.

As used in this part the term:

(a) The Act means the Rehabilitation
Act of 1973. Pub. L. 93-112, as amended
by the Rehabilitation Act Amendments
of 1974, Pub. L. 93-516, and the Rehabili-
tation Act Amendments of 1978, Pub. L.
95-602.

(b) Section 504 means section 504 of
the Act.

(c) Director means the Director of AC-
TION.

(d) Recipient means any state or its
political subdivision, any instrumen-
tality of a state or its political subdivi-
sion, any public or private agency, in-
stitution, organization, or other enti-
ty, or any person to which Federal fi-
nancial assistance is extended directly
or through another recipient, including
any successor, assignee, or transferee
of a recipient, but excluding the ulti-
mate beneficiary of the assistance.

(e) Applicant for assistance means one
who submits an application, request, or
plan required to be approved by an AC-
TION official or by a recipient as a con-
dition to becoming a recipient.

(f) Federal financial assistance means
any grant, loan, contract (other than a
procurement contract or a contract of
insurance or guaranty), or any other
arrangement which provides or other-
wise makes available assistance in the
form of:

(1) Funds;

(2) Services of Federal personnel;

(3) Real and personal property or any
interest in or use of such property, in-
cluding:

(i) Transfers or leases of such prop-
erty for less than fair market value or
for reduced consideration; and

(ii) Proceeds from a subsequent
transfer or lease of such property if the
Federal share of its fair market value
is not returned to the Federal Govern-
ment.
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(4) A Federal agreement, arrange-
ment or other contract which has as
one of its purposes the provision of as-
sistance, including the provision of vol-
unteers under the Domestic Volunteer
Service Act of 1973, 42 U.S.C. 4951, Pub.
L. 93-113, as amended.

(9) Facility means all or any portion
of buildings, structures, equipment,
roads, walks, parking lots, or other
real or personal property or interest in
such property.

(h) Handicapped person.

(1) Handicapped person means any
person who has a physical or mental
impairment that substantially limits
one or more major life activities, has a
record of such an impairment, or is re-
garded as having such an impairment,
except that as it relates to employ-
ment or volunteer service the term
““handicapped person’ does not include
any individual who is an alcoholic or
drug abuser whose current use of alco-
hol or drugs prevents such individual
from performing the duties of the job
in question or whose employment or
volunteer service, by reason of such
current alcohol or drug abuse, would
constitute a direct threat to property
or the safety of others.

(2) As used in paragraph (h)(1) of this
section, the phrase:

(i) Physical or mental impairment
means (A) any physiological disorder
or condition, cosmetic disfigurement,
or anatomical loss affecting one or
more of the following body systems:
Neurological; musculoskeletal; special
sense organs; respiratory, including
speech organs; cardiovascular; repro-
ductive; digestive; genitourinary;
hemic and lymphatic; skin; and endo-
crine; or (B) any mental or psycho-
logical disorder, such as mental retar-
dation, organic brain syndrome, emo-
tional or mental illness, and specific
learning disabilities. The term ‘‘phys-
ical or mental impairment” includes,
but is not limited to, such diseases and
conditions as orthopedic, visual,
speech, and hearing impairments, cere-
bral palsy, epilepsy, muscular dys-
trophy, multiple sclerosis, cancer,
heart disease, diabetes, mental retar-
dation, emotional illness, drug addic-
tion and alcoholism.

(ii) Major life activities means func-
tions such as caring for one’s self, per-

45 CFR Ch. XII (10-1-00 Edition)

forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(iii) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(iv) Is regarded as having an impair-
ment means (A) has a physical or men-
tal impairment that does not substan-
tially limit major life activities but is
treated by a recipient as constituting
such a limitation; (B) has a physical or
mental impairment that substantially
limits major life activities only as a re-
sult of the attitudes of others toward
such impairment; or (C) has none of the
impairments defined in paragraph
(h)(2)(i) of this section but is treated by
a recipient as having such an impair-
ment.

(i) Qualified handicapped person
means (1) with respect to employment
or volunteer service, a handicapped
person who, with reasonable accommo-
dation, can perform the essential func-
tions of the job or assignment in ques-
tion; and (2) with respect to services, a
handicapped person who meets the es-
sential eligibility requirements for the
receipt of such services.

(J) Handicap means any condition or
characteristic that renders a person a
handicapped person as defined in para-
graph (h) of this section.

(k) Volunteer and ‘“Volunteer service”’
refers to any person serving as a full
time or part-time volunteer under any
programs authorized under the Domes-
tic Volunteer Service Act of 1973, Pub.
L. 93-113, as amended.

(I) Work station means any public or
private agency, institution, organiza-
tion or other entity to which volun-
teers are assigned by a recipient.

(Sec. 504, Rehabilitation Act of 1973, Pub. L.
93-112, 87 Stat. 394 (29 U.S.C. 794), sec. 111(a),
Rehabilitation Act Amendments of 1974, Pub.
L. 93-516, 88 Stat. 1619 (29 U.S.C. 706); Reha-
bilitation Act Amendments of 1978, Pub. L.
95-602, 92 Stat. 2955; Sec. 402(14), Pub. L. 93-
113, 87 Stat. 398)

[44 FR 31018, May 30, 1979; 46 FR 6951, Jan. 22,
1981]
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§1232.4 General prohibitions against
discrimination.

(a) No qualified handicapped person,
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity to which this part ap-
plies.

(b)(1) A recipient, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap:

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons than is provided to others un-
less such action is necessary to provide
qualified handicapped persons with aid,
benefits, or services that are as effec-
tive as those provided to others;

(v) Aid or perpetuate discrimination
against a qualified handicapped person
by providing significant assistance to
an agency, organization, or person that
discriminates on the basis of handicap
in providing any aid, benefit, or service
to beneficiaries of the recipient’s pro-
gram,;

(vi) Deny a qualified handicapped
person the opportunity to participate
as a member of planning or advisory
boards; or

(vii) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing the aid, benefit, or service.

(2) A recipient may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or
activities that are not separate or dif-
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ferent, despite the existence of permis-
sibly separate or different programs or
activities.

(3) A recipient may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration:

(i) That have the effect of subjecting
qualified handicapped persons to dis-
crimination on the basis of handicap,

(ii) That have the purpose or effect of
defeating or substantially impairing
accomplishment of the objectives of
the recipient’s program with respect to
handicapped persons, or

(iii) That perpetuate the discrimina-
tion of another recipient if both recipi-
ents are subject to common adminis-
trative control or are agencies of the
same state.

(4) A recipient may not, in deter-
mining the site or location of a facil-
ity, make selections:

(i) That have the effect of excluding
handicapped persons from, denying
them the benefits of, or otherwise sub-
jecting them to discrimination under
any program or activity that receives
or benefits from federal financial as-
sistance or

(ii) That have the purpose or effect of
defeating or substantially impairing
the accomplishment of the objectives
of the program or activity with respect
to handicapped persons.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by federal statute or executive
order to handicapped persons or the ex-
clusion of a specific class of handi-
capped persons from a program limited
by federal statute or executive order to
a different class of handicapped persons
is not prohibited by this part.

(d) Recipients shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons.

(e) Recipients shall take appropriate
steps to ensure that communications
with their applicants, employees, vol-
unteers and beneficiaries are available
to persons with impaired vision and
hearing.

(f) Recipients shall take appropriate
steps to insure that no handicapped in-
dividual is denied the benefits of, ex-
cluded from participation in, or other-
wise subjected to discrimination in any
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program receiving or benefiting from
Federal financial assistance from AC-
TION because of the absence of auxil-
iary aids for individuals with impaired
sensory, manual, or speaking skills.

§1232.5 Assurances required.

(a) An applicant for Federal financial
assistance for a program or activity to
which this part applies shall submit an
assurance, on a form specified by the
Director, that the program will be op-
erated in compliance with this part. An
applicant may incorporate these assur-
ances by reference in subsequent appli-
cations to ACTION. The assurance will
obligate the recipient for the period
during which Federal financial assist-
ance is extended.

(b) In the case of Federal financial
assistance extended to provide personal
property, the assurance will obligate
the recipient for the period during
which it retains ownership or posses-
sion of the property.

(c) A recipient operating a volunteer
program under which volunteers are
assigned to a number of work stations
shall obtain an assurance from each
work station that neither volunteers
nor the beneficiaries they serve will be
discriminated against on the basis of
handicap.

§1232.6

Recipients shall take appropriate ini-
tial and continuing steps to notify par-
ticipants, beneficiaries, applicants, vol-
unteers and employees, including those
with impaired vision or hearing, that it
does not discriminate on the basis of
handicap in violation of section 504 and
this part.

Notice.

§1232.7 Remedial action, voluntary ac-
tion and self-evaluation.

(a) Remedial action. (1) If the Director
finds that a recipient has discriminated
against persons on the basis of handi-
cap in violation of section 504 or this
part, the recipient shall take such re-
medial action as the Director deems
necessary to overcome the effects of
the discrimination.

(2) Where a recipient is found to have
discriminated against persons on the
basis of handicap in violation of sec-
tion 504 or this part and where another
recipient exercises control over the re-
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cipient that has discriminated, the Di-
rector, where appropriate, may require
either or both recipients to take reme-
dial action.

(3) The Director may, where nec-
essary to overcome the effects of dis-
crimination in violation of section 504
or this part, require a recipient to take
remedial action:

(i) With respect to handicapped per-
sons who are no longer participants in
the recipient’s program but who were
participants in the program when such
discrimination occurred or

(ii) With respect to handicapped per-
sons who would have been participants
in the program had the discrimination
not occurred, or

(iii) With respect to handicapped per-
sons presently in the program, but not
receiving full benefits or equal and in-
tegrated treatment within the pro-
gram.

(b) Voluntary action. Recipient may
take steps, in addition to any action
that is required by this part, to over-
come the effects of conditions that re-
sulted in limited participation in the
recipient’s program or activity by
qualified handicapped persons.

(c) Self-evaluation. (1) Each recipient
shall, within one year of the effective
date of this part, conduct a self-evalua-
tion of its compliance with Section 504,
with the assistance of interested per-
sons, including handicapped persons or
organizations representing handi-
capped persons. Each recipient shall
with the assistance of and consultation
with interested persons, including
handicapped persons, evaluate its cur-
rent policies, practices and effects
thereof; modify any that do not meet
the requirements of this part; and take
appropriate remedial steps to elimi-
nate the effects of any discrimination
that resulted from adherence to these
policies and practices.

(2) A recipient that employs fifteen
or more persons shall, for at least three
years following completion of the eval-
uation required under paragraph (c)(1)
of this section, maintain on file, make
available for public inspection, and
provide to the Director upon request:
(1) A list of the interested persons con-
sulted,

(ii) A description of areas examined
and any problems identified, and
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(iii) A description of any modifica-
tions made and of any remedial steps
taken.

§1232.8 Effect of state or local law.

The obligation to comply with this
part is not obviated or alleviated by
the existence of any state or local law
or other requirement that, on the basis
of handicap, imposes prohibitions or
limits upon the eligibility of qualified
handicapped persons to receive services
or to practice any occupation or profes-
sion.

Subpart B—Employment and
Volunteer Service Practices

§1232.9 General prohibitions against
employment and volunteer service
discrimination.

(a) No qualified handicapped person
shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment or volunteer service under any
program or activity that receives or
benefits from federal financial assist-
ance.

(b) A recipient shall make all deci-
sions concerning employment or volun-
teer service under any program or ac-
tivity to which this part applies in a
manner which ensures that discrimina-
tion on the basis of handicap does not
occur and may not limit, segregate, or
classify applicants or employees or vol-
unteers in any way that adversely af-
fects their opportunities or status be-
cause of handicap.

(c) The prohibition against discrimi-
nation in employment and volunteer
service applies to the following activi-
ties:

(1) Recruitment, advertising, and the
processing of applications for employ-
ment or volunteer service;

(2) Hiring, upgrading, promotion,
award of tenure, demotion, transfer,
layoff, termination, right of return
from layoff, and rehiring;

(3) Rates of pay or any other form of
compensation and changes in com-
pensation;

(4) Job assignments, job classifica-
tions, organizational structures, posi-
tion descriptions, lines of progression,
and seniority lists;

(5) Leaves of absence, sick leave, or
any other leave;
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(6) Fringe benefits available by vir-
tue of employment or volunteer serv-
ice, whether or not administered by the
recipient;

(7) Selection and financial support
for training, including apprenticeship,
professional meetings, conferences, and
other related activities, and selection
for leaves of absence to pursue train-
ing;

(8) Employer sponsored activities, in-
cluding social or recreational pro-
grams; and

(99 Any other term, condition, or
privilege of employment or volunteer
service.

(d) A recipient may not participate in
a contractural or other relationship
that has the effect of subjecting quali-
fied handicapped applicants, volunteers
or employees, to discrimination pro-
hibited by this subpart. The relation-
ships referred to in this paragraph in-
clude relationships with employment
and referral agencies, with labor
unions, with organizations providing or
administering fringe benefits to em-
ployees of the recipient, and with orga-
nizations providing training and ap-
prenticeship programs.

(e) A recipient’s obligation to comply
with this subpart is not affected by any
inconsistent term of any collective
bargaining agreement to which it is a
party.

(f) Recipients operating a volunteer
program under which volunteers are
assigned to work in a number of work
stations will assure that a representa-
tive sample of work stations are acces-
sible to handicapped persons.

§1232.10 Reasonable accommodation.

(a) A recipient shall make reasonable
accommodation to the known physical
or mental limitations of an otherwise
qualified handicapped applicant, em-
ployee or volunteer unless the recipi-
ent can demonstrate that the accom-
modation would impose an undue hard-
ship on the operation of its program.

(b) Reasonable accommodation may
include: (1) Making facilities used by
employees or volunteers readily acces-
sible to and usable by handicapped per-
sons, and

(2) Job restructuring, part-time or
modified work schedules, acquisition
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or modification of equipment or de-
vices, the provision of readers or inter-
preters, and other similar actions.

(¢) In determining pursuant to para-
graph (a) of this section whether an ac-
commodation would impose an undue
hardship on the operation of a recipi-
ent’s program, factors to be considered
include:

(1) The overall size of the recipient’s
program with respect to number of em-
ployees or volunteers, number and type
of facilities, and size of budget;

(2) The type of the recipient’s oper-
ation, including the composition and
structure of the recipient’s workforce
or volunteer force, and

(3) The nature and cost of the accom-
modation needed.

§1232.11 Employment and volunteer
selection criteria.

A recipient may not use employment
tests or criteria that discriminate
against handicapped persons and shall
ensure that employment tests are
adapted for use by persons who have
handicaps that impair sensory, man-
ual, or speaking skills.

§1232.12 Preemployment or pre-selec-
tion inquiries.

(a) Except as provided in paragraphs
(b) and (c) of this section, a recipient
may not conduct a preemployment
medical examination or not make pre-
employment inquiry of an applicant as
to whether the applicant is a handi-
capped person or as to the nature of se-
verity of a handicap. A recipient may,
however, make preemployment inquiry
into an applicant’s ability to perform
job-related functions. For the purpose
of this paragraph, ‘“‘pre-employment”’
as applied to applicants for volunteer
positions means prior to selection as a
volunteer.

(b) When a recipient is taking reme-
dial action to correct the effects of
past discrimination pursuant to
§1232.8(a), when a recipient is taking
voluntary action to overcome the ef-
fects of conditions that resulted in lim-
ited participation in its federally as-
sisted program or activity pursuant to
§1232.8(b) or when a recipient is taking
affirmative action pursuant to section
503 of the Act, the recipient may invite
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applicants for employment or volun-
teer service to indicate whether and to
what extent they are handicapped: Pro-
vided, That:

(1) The recipient states clearly on
any written questionnaire used for this
purpose or makes clear orally if no
written questionnaire is used that the
information requested is intended for
use solely in connection with its reme-
dial action obligations or its voluntary
or affirmative action efforts; and

(2) The recipient states clearly that
the information is being requested on a
voluntary basis, that it will be kept
confidential as provided in paragraph
(d) of this section, that refusal to pro-
vide it will not subject the applicant or
employee to any adverse treatment,
and that it will be used only in accord-
ance with this part.

(c) Nothing in this section shall pro-
hibit a recipient from conditioning an
offer of employment or volunteer serv-
ice on the results of a medical exam-
ination conducted prior to the volun-
teer or employee’s entrance on duty.
Provided, That:

(1) All entering volunteers or employ-
ees are subjected to such an examina-
tion regardless of handicap, and

(2) The results of such an examina-
tion are used only in accordance with
the requirements of this part.

(d) Information obtained in accord-
ance with this section as to the med-
ical condition or history of the appli-
cant shall be collected and maintained
on separate forms that shall be ac-
corded confidentiality as medical rec-
ords, except that:

(1) Supervisors and managers may be
informed regarding restrictions on the
work or duties of handicapped persons
and regarding necessary accommoda-
tions;

(2) First aid and safety personnel
may be informed, where appropriate, if
the condition might require emergency
treatment; and

(3) Government officers investigating
compliance with the Act shall be pro-
vided relevant information upon re-
quest.
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Subpart C—Program Accessibility

§1232.13 General requirement
cerning program accessibility.

No qualified handicapped person
shall, because a recipient’s facilities
are inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity that receives or benefits from
federal financial assistance.

con-

§1232.14 Existing facilities.

(@) A recipient shall operate each
program or activity to which this part
applies so that the program or activity,
when viewed in its entirety, is readily
accessible and usable by handicapped
persons. This paragraph does not re-
quire a recipient to make each of its
existing facilities or every part of a fa-
cility accessible to and usable by
handicapped persons.

(b) A recipient is not required to
make structural changes in existing fa-
cilities where other methods are effec-
tive in achieving compliance with this
section. Where structural changes are
necessary to make programs or activi-
ties in existing facilities accessible,
such changes shall be made as soon as
practicable, but in no event later than
three years after the effective date of
the regulation.

(¢) In the event that structural
changes to facilities are necessary to
meet the requirement of paragraph (a)
of this section, a recipient shall de-
velop, within six months of the effec-
tive date of this part, a transition plan
which sets forth in detail the steps nec-
essary to complete the changes, and a
schedule for taking those steps. The
plan shall be developed with the assist-
ance of interested persons, including
handicapped persons or organizations
representing handicapped persons. A
copy of the plan shall be made avail-
able for public inspection.

§1232.15 New construction.

(a) Design, construction, and alteration.
New facilities shall be designed and
constructed to be readily accessible to
and usable by handicapped persons.
construction shall be considered new if
ground breaking takes place after the

Pt. 1233

effective date of the regulation. Alter-
ations to existing facilities shall, to
the maximum extent feasible, be de-
signed and constructed to be readily
accessible to and usable by handi-
capped persons.

(b) Conformance with Uniform Federal
Accessibility Standards. (1) Effective as
of January 18, 1991, design, construc-
tion, or alteration of buildings in con-
formance with sections 3-8 of the Uni-
form Federal Accessibility Standards
(USAF) (appendix A to 41 CFR subpart
101-19.6) shall be deemed to comply
with the requirements of this section
with respect to those buildings. Depar-
tures from particular technical and
scoping requirements of UFAS by the
use of other methods are permitted
where substantially equivalent or
greater access to and usability of the
building is provided.

(2) For purposes of this section, sec-
tion 4.1.6(1)(g) of UFAS shall be inter-
preted to exempt from the require-
ments of UFAS only mechanical rooms
and other spaces that, because of their
intended use, will not require accessi-
bility to the public or beneficiaries or
result in the employment or residence
therein of persons with physical handi-
caps.

(3) This section does not require re-
cipients to make building alterations
that have little likelihood of being ac-
complished without removing or alter-
ing a load-bearing structural member.

[44 FR 31018, May 30, 1979, as amended at 55
FR 52138, 52142, Dec. 19, 1990]

Subpart D—Procedures

§1232.16 Procedures.

The procedural provisions applicable
to title VI of the Civil Rights Act of
1964 apply to this part. These proce-
dures are found in §§1203.6 through
1203.11 of this title.

PART 1233—INTERGOVERNMENTAL
REVIEW OF ACTION PROGRAMS

Sec.

1233.1 What is the purpose of these regula-
tions?

1233.2 What definitions apply to these regu-
lations?

1233.3 What programs of the Agency are
subject to these regulations?
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1233.4 [Reserved]

1233.5 What is the Director’s obligation
with respect to federal interagency co-
ordination?

1233.6 What procedures apply to the selec-
tion of programs under these regula-
tions?

1233.7 How does the Director communicate
with state and local officials concerning
the Agency’s programs?

1233.8 How does the Director provide states
an opportunity to comment on proposed
federal financial assistance?

1233.9 How does the Director receive and re-
spond to comments?

1233.10 How does the Director make efforts
to accommodate intergovernmental con-
cerns?

1233.11—1233.12 [Reserved]

1233.13 May the Director waive any provi-
sion of these regulations?

AUTHORITY: E.O. 12372, July 14, 1982 (47 FR
30959), as amended April 8, 1983 (48 FR 15887);
sec. 401 of the Intergovernmental Coopera-
tion Act of 1968, as amended (31 U.S.C. 6505).

SOURCE: 48 FR 29284, June 24, 1983, unless
otherwise noted.

EDITORIAL NOTE: For additional informa-
tion, see related documents published at 47
FR 57369, December 23, 1982, 48 FR 17101,
April 21, 1983, and 48 FR 29096, June 24, 1983.

§1233.1 What is the purpose of these
regulations?

(a) The regulations in this part im-
plement Executive Order 12372, ““Inter-
governmental Review of Federal Pro-
grams,” issued July 14, 1982, and
amended on April 8, 1983. These regula-
tions also implement applicable provi-
sions of section 401 of the Intergovern-
mental Cooperation Act of 1968.

(b) These regulations are intended to
foster an intergovernmental partner-
ship and a strengthened Federalism by
relying on state processes and on state,
areawide, regional and local coordina-
tion for review of proposed federal fi-
nancial assistance.

(c) These regulations are intended to
aid the internal management of the
Agency, and are not intended to create
any right or benefit enforceable at law
by a party against the Agency or its of-
ficers.

§1233.2 What definitions
these regulations?

Agency means ACTION, the National
Volunteer Agency.

apply to
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Order means Executive Order 12372,
issued July 14, 1982, and amended April
8, 1983 and titled ‘‘Intergovernmental
Review of Federal Programs.”’

Director means the Director of AC-
TION, or an official or employee of the
Agency acting for the Director under a
delegation of authority.

State means any of the 50 states, the
District of Columbia, the Common-
wealth of Puerto Rico, the Common-
wealth of the Northern Mariana Is-
lands, Guam, American Samoa, the
U.S. Virgin Islands, or the Trust Terri-
tory of the Pacific Islands.

§1233.3 What programs of the Agency
are subject to these regulations?

The Director publishes in the FED-
ERAL REGISTER a list of the Agency’s
programs that are subject to these reg-
ulations.

§1233.4 [Reserved]

§1233.5 What is the Director’s obliga-
tion with respect to federal inter-
agency coordination?

The Director, to the extent prac-
ticable, consults with and seeks advice
from all other substantially affected
federal departments and agencies in an
effort to assure full coordination be-
tween such agencies and ACTION re-
garding programs covered under these
regulations.

§1233.6 What procedures apply to the
selection of programs under these
regulations?

(a) A state may select any ACTION
program published in the FEDERAL
REGISTER in accordance with §1233.3 of
this part for intergovernmental review
under these regulations. Each state,
before selecting programs and activi-
ties, shall consult with local elected of-
ficials.

(b) Each state that adopts a process
shall notify the Director of the Agen-
cy’s programs selected for that process.

(c) A state may notify the Director of
changes in its selections at any time.
For each change, the state shall submit
to the Director an assurance that the
state has consulted with local elected
officials regarding the change. The
Agency may establish deadlines by
which states are required to inform the
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Director of changes in their program
selections.

(d) The Director uses a state’s proc-
ess as soon as feasible, depending on in-
dividual programs, after the Director is
notified of its selections.

§1233.7 How does the Director com-
municate with state and local offi-
cials concerning the Agency’s pro-
grams?

(a) The Director provides opportuni-
ties for consultation by elected offi-
cials of those state and local govern-
ments that would provide the non-
federal funds for, or that would be di-
rectly affected by, proposed federal fi-
nancial assistance from the Agency.
For those programs covered by a state
process under §1233.6, the Director, to
the extent permitted by law:

(1) Uses the official state process to
determine views of state and local
elected officials; and,

(2) Communicates with state and
local elected officials, through the offi-
cial state process, as early in a pro-
gram planning cycle as is reasonably
feasible to explain specific plans and
actions.

(b) The Director provides notice to
directly affected state, areawide, re-
gional, and local entities in a state of
proposed federal financial assistance if:

(1) The state has not adopted a proc-
ess under the Order; or

(2) The assistance involves a program
not selected for the state process.

This notice may be made by publica-
tion in the FEDERAL REGISTER, or other
appropriate means, which the Agency
in its discretion deems appropriate.

§1233.8 How does the Director provide
states an opportunity to comment
on proposed federal financial assist-
ance?

(a) Except in unusual circumstances,
the Director gives state processes or di-
rectly affected state, areawide, re-
gional and local officials and entities:

(1) At least 30 days from the date es-
tablished by the Director to comment
on proposed federal financial assist-
ance in the form of noncompeting con-
tinuation awards; and

(2) At least 60 days from the date es-
tablished by the Director to comment
on proposed federal financial assist-
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ance other than noncompeting continu-
ation awards.

(b) This section also applies to com-
ments in cases in which the review, co-
ordination, and communication with
the Agency have been delegated.

§1233.9 How does the Director receive
and respond to comments?

(@) The Director follows the proce-
dures in §1233.10 if:

(1) A state office or official is des-
ignated to act as a single point of con-
tact between a state process and all
federal agencies, and

(2) That office or official transmits a
state process recommendation for a
program selected under §1233.6.

(b)(1) The single point of contact is
not obligated to transmit comments
from state, areawide, regional or local
officials and entities where there is no
state process recommendation.

(2) If a state process recommendation
is transmitted by a single point of con-
tact, all comments from state,
areawide, regional, and local officials
and entities that differ from it must
also be transmitted.

(c) If a state has not established a
process, or is unable to submit a state
process recommendation, state,
areawide, regional and local officials
and entities may submit comments ei-
ther to the applicant or to the Agency,
or both.

(d) If a program is not selected for a
state process, state, areawide, regional
and local officials and entities may
submit comments either to the appli-
cant or to the Agency, or both. In addi-
tion, if a state process recommendation
for a nonselected program is trans-
mitted to the Agency by the single
point of contact, the Director follows
the prodecures of §1233.10 of this part.

(e) The Director considers comments
which do not constitute a state process
recommendation submitted under
these regulations and for which the Di-
rector is not required to apply the pro-
cedures of §1233.10 of this part, when
such comments are provided by a sin-
gle point of contact, by the applicant,
or directly to the Agency by a com-
menting party.
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§1233.10 How does the Director make
efforts to accommodate intergov-
ernmental concerns?

(a) If a state process provides a state
process recommendation to the Agency
through its single point of contact, the
Director either:

(1) Accepts the recommendation;

(2) Reaches a mutually agreeable so-
lution with the state process; or

(3) Provides the single point of con-
tact with a written explanation of the
Agency'’s decision, in such form as the
Director in his or her discretion deems
appropriate. The Director may also
supplement the written explanation by
providing the explanation to the single
point of contact by telephone, other
telecommunication, or other means.

(b) In any explanation under para-
graph (a)(3) of this section, the Direc-
tor informs the single point of contact
that:

(1) The Agency will not implement
its decision for at least ten days after
the single point of contact receives the
explanation; or

(2) The Director has reviewed the de-
cision and determined that, because of
unusual circumstances, the waiting pe-
riod of at least ten days is not feasible.

(c) For purpose of computing the
waiting period under paragraph (b)(1)
of this section, a single point of con-
tact is presumed to have received writ-
ten notification 5 days after the date of
mailing of such notification.

§§1233.11—1233.12 [Reserved]
§1233.13 May the Director waive any
provision of these regulations?

In an emergency, the Director may
waive any provision of these regula-
tions.

PART 1234—UNIFORM ADMINIS-
TRATIVE  REQUIREMENTS FOR
GRANTS AND COOPERATIVE

AGREEMENTS TO STATE AND
LOCAL GOVERNMENTS

Subpart A—General

Sec.

1234.1
1234.2
1234.3
1234.4

Purpose and scope of this part.
Scope of subpart.

Definitions.

Applicability.
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1234.5 Effect on other issuances.
1234.6 Additions and exceptions.

Subpart B—Pre-Award Requirements

1234.10 Forms for applying for grants.
1234.11 State plans.
1234.12 Special grant or subgrant conditions

for ““high-risk’ grantees.

Subpart C—Post-Award Requirements

FINANCIAL ADMINISTRATION

1234.20 Standards for financial management
systems.

1234.21 Payment.

1234.22 Allowable costs.

1234.23 Period of availability of funds.

1234.24 Matching or cost sharing.

1234.25 Program income.

1234.26 Non-Federal audit.

CHANGES, PROPERTY, AND SUBAWARDS
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Subpart A—General

§1234.1 Purpose and scope of this
part.

This part establishes uniform admin-
istrative rules for Federal grants and
cooperative agreements and subawards
to State, local and Indian tribal gov-
ernments.

§1234.2 Scope of subpart.

This subpart contains general rules
pertaining to this part and procedures
for control of exceptions from this
part.

§1234.3 Definitions.

As used in this part:

Accrued expenditures mean the
charges incurred by the grantee during
a given period requiring the provision
of funds for: (1) Goods and other tan-
gible property received; (2) services
performed by employees, contractors,
subgrantees, subcontractors, and other
payees; and (3) other amounts becom-
ing owed under programs for which no
current services or performance is re-
quired, such as annuities, insurance
claims, and other benefit payments.

Accrued income means the sum of: (1)
Earnings during a given period from
services performed by the grantee and
goods and other tangible property de-
livered to purchasers, and (2) amounts
becoming owed to the grantee for
which no current services or perform-
ance is required by the grantee.

Acquisition cost of an item of pur-
chased equipment means the net in-
voice unit price of the property includ-
ing the cost of modifications, attach-
ments, accessories, or auxiliary appa-
ratus necessary to make the property
usable for the purpose for which it was
acquired. Other charges such as the
cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the grantee’s regular ac-
counting practices.

Administrative requirements mean
those matters common to grants in
general, such as financial management,
kinds and frequency of reports, and re-
tention of records. These are distin-
guished from ‘‘programmatic’ require-
ments, which concern matters that can

§1234.3

be treated only on a program-by-pro-
gram or grant-by-grant basis, such as
kinds of activities that can be sup-
ported by grants under a particular
program.

Awarding agency means (1) with re-
spect to a grant, the Federal agency,
and (2) with respect to a subgrant, the
party that awarded the subgrant.

Cash contributions means the grant-
ee’s cash outlay, including the outlay
of money contributed to the grantee or
subgrantee by other public agencies
and institutions, and private organiza-
tions and individuals. When authorized
by Federal legislation, Federal funds
received from other assistance agree-
ments may be considered as grantee or
subgrantee cash contributions.

Contract means (except as used in the
definitions for ‘‘grant’” and ‘‘subgrant”
in this section and except where quali-
fied by ‘“‘Federal’’) a procurement con-
tract under a grant or subgrant, and
means a procurement subcontract
under a contract.

Cost sharing or matching means the
value of the third party in-kind con-
tributions and the portion of the costs
of a federally assisted project or pro-
gram not borne by the Federal Govern-
ment.

Cost-type contract means a contract or
subcontract under a grant in which the
contractor or subcontractor is paid on
the basis of the costs it incurs, with or
without a fee.

Equipment means tangible, non-
expendable, personal property having a
useful life of more than one year and
an acquisition cost of $5,000 or more
per unit. A grantee may use its own
definition of equipment provided that
such definition would at least include
all equipment defined above.

Expenditure report means: (1) For non-
construction grants, the SF-269 “Fi-
nancial Status Report’ (or other equiv-
alent report); (2) for construction
grants, the SF-271 ““Outlay Report and
Request for Reimbursement’ (or other
equivalent report).

Federally recognized Indian tribal gov-
ernment means the governing body or a
governmental agency of any Indian
tribe, band, nation, or other organized
group or community (including any
Native village as defined in section 3 of
the Alaska Native Claims Settlement
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Act, 85 Stat 688) certified by the Sec-
retary of the Interior as eligible for the
special programs and services provided
by him through the Bureau of Indian
Affairs.

Government means a State or local
government or a federally recognized
Indian tribal government.

Grant means an award of financial as-
sistance, including cooperative agree-
ments, in the form of money, or prop-
erty in lieu of money, by the Federal
Government to an eligible grantee. The
term does not include technical assist-
ance which provides services instead of
money, or other assistance in the form
of revenue sharing, loans, loan guaran-
tees, interest subsidies, insurance, or
direct appropriations. Also, the term
does not include assistance, such as a
fellowship or other lump sum award,
which the grantee is not required to ac-
count for.

Grantee means the government to
which a grant is awarded and which is
accountable for the use of the funds
provided. The grantee is the entire
legal entity even if only a particular
component of the entity is designated
in the grant award document.

Local government means a county,
municipality, city, town, township,
local public authority (including any
public and Indian housing agency
under the United States Housing Act of
1937) school district, special district,
intrastate district, council of govern-
ments (whether or not incorporated as
a nonprofit corporation under state
law), any other regional or interstate
government entity, or any agency or
instrumentality of a local government.

Obligations means the amounts of or-
ders placed, contracts and subgrants
awarded, goods and services received,
and similar transactions during a given
period that will require payment by
the grantee during the same or a future
period.

OMB means the United States Office
of Management and Budget.

Outlays (expenditures) mean charges
made to the project or program. They
may be reported on a cash or accrual
basis. For reports prepared on a cash
basis, outlays are the sum of actual
cash disbursement for direct charges
for goods and services, the amount of
indirect expense incurred, the value of
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in-kind contributions applied, and the
amount of cash advances and payments
made to contractors and subgrantees.
For reports prepared on an accrued ex-
penditure basis, outlays are the sum of
actual cash disbursements, the amount
of indirect expense incurred, the value
of inkind contributions applied, and
the new increase (or decrease) in the
amounts owed by the grantee for goods
and other property received, for serv-
ices performed by employees, contrac-
tors, subgrantees, subcontractors, and
other payees, and other amounts be-
coming owed under programs for which
no current services or performance are
required, such as annuities, insurance
claims, and other benefit payments.

Percentage of completion method refers
to a system under which payments are
made for construction work according
to the percentage of completion of the
work, rather than to the grantee’s cost
incurred.

Prior approval means documentation
evidencing consent prior to incurring
specific cost.

Real property means land, including
land improvements, structures and ap-
purtenances thereto, excluding mov-
able machinery and equipment.

Share, when referring to the awarding
agency’s portion of real property,
equipment or supplies, means the same
percentage as the awarding agency’s
portion of the acquiring party’s total
costs under the grant to which the ac-
quisition costs under the grant to
which the acquisition cost of the prop-
erty was charged. Only costs are to be
counted—not the value of third-party
in-kind contributions.

State means any of the several States
of the United States, the District of
Columbia, the Commonwealth of Puer-
to Rico, any territory or possession of
the United States, or any agency or in-
strumentality of a State exclusive of
local governments. The term does not
include any public and Indian housing
agency under United States Housing
Act of 1937.

Subgrant means an award of financial
assistance in the form of money, or
property in lieu of money, made under
a grant by a grantee to an eligible sub-
grantee. The term includes financial
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assistance when provided by contrac-
tual legal agreement, but does not in-
clude procurement purchases, nor does
it include any form of assistance which
is excluded from the definition of
‘‘grant’ in this part.

Subgrantee means the government or
other legal entity to which a subgrant
is awarded and which is accountable to
the grantee for the use of the funds
provided.

Supplies means all tangible personal
property other than “‘equipment’ as de-
fined in this part.

Suspension means depending on the
context, either (1) temporary with-
drawal of the authority to obligate
grant funds pending corrective action
by the grantee or subgrantee or a deci-
sion to terminate the grant, or (2) an
action taken by a suspending official in
accordance with agency regulations
implementing E.O. 12549 to imme-
diately exclude a person from partici-
pating in grant transactions for a pe-
riod, pending completion of an inves-
tigation and such legal or debarment
proceedings as may ensue.

Termination means permanent with-
drawal of the authority to obligate pre-
viously-awarded grant funds before
that authority would otherwise expire.
It also means the voluntary relinquish-
ment of that authority by the grantee
or subgrantee. ““Termination’” does not
include: (1) Withdrawal of funds award-
ed on the basis of the grantee’s under-
estimate of the unobligated balance in
a prior period; (2) Withdrawal of the
unobligated balance as of the expira-
tion of a grant; (3) Refusal to extend a
grant or award additional funds, to
make a competing or noncompeting
continuation, renewal, extension, or
supplemental award; or (4) voiding of a
grant upon determination that the
award was obtained fraudulently, or
was otherwise illegal or invalid from
inception.

Terms of a grant or subgrant mean all
requirements of the grant or subgrant,
whether in statute, regulations, or the
award document.

Third party in-kind contributions mean
property or services which benefit a
federally assisted project or program
and which are contributed by non-Fed-
eral third parties without charge to the
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grantee, or a cost-type contractor
under the grant agreement.

Unliquidated obligations for reports
prepared on a cash basis mean the
amount of obligations incurred by the
grantee that has not been paid. For re-
ports prepared on an accrued expendi-
ture basis, they represent the amount
of obligations incurred by the grantee
for which an outlay has not been re-
corded.

Unobligated balance means the por-
tion of the funds authorized by the
Federal agency that has not been obli-
gated by the grantee and is determined
by deducting the cumulative obliga-
tions from the cumulative funds au-
thorized.

§1234.4 Applicability.

(a) General. Subparts A through D of
this part apply to all grants and sub-
grants to governments, except where
inconsistent with Federal statutes or
with regulations authorized in accord-
ance with the exception provision of
§1234.6, or:

(1) Grants and subgrants to State and
local institutions of higher education
or State and local hospitals.

(2) The block grants authorized by
the Omnibus Budget Reconciliation
Act of 1981 (Community Services; Pre-
ventive Health and Health Services; Al-
cohol, Drug Abuse, and Mental Health
Services; Maternal and Child Health
Services; Social Services; Low-Income
Home Energy Assistance; States’ Pro-
gram of Community Development
Block Grants for Small Cities; and Ele-
mentary and Secondary Education
other than programs administered by
the Secretary of Education under title
V, subtitle D, chapter 2, section 583—
the Secretary’s discretionary grant
program) and titles I-111 of the Job
Training Partnership Act of 1982 and
under the Public Health Services Act
(section 1921), Alcohol and Drug Abuse
Treatment and Rehabilitation Block
Grant and part C of title V, Mental
Health Service for the Homeless Block
Grant).

(3) Entitlement grants to carry out
the following programs of the Social
Security Act:

(i) Aid to Needy Families with De-
pendent Children (title IV-A of the
Act, not including the Work Incentive
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Program (WIN) authorized by section
402(a)19(G); HHS grants for WIN are
subject to this part);

(ii) Child Support Enforcement and
Establishment of Paternity (title IV-D
of the Act);

(iii) Foster Care and Adoption Assist-
ance (title I'V-E of the Act);

(iv) Aid to the Aged, Blind, and Dis-
abled (titles I, X, X1V, and XVI-AABD
of the Act); and

(v) Medical Assistance (Medicaid)
(title XIX of the Act) not including the
State Medicaid Fraud Control program
authorized by section 1903(a)(6)(B).

(4) Entitlement grants under the fol-
lowing programs of The National
School Lunch Act:

(i) School Lunch (section 4 of the
Act),

(i) Commodity Assistance (section 6
of the Act),

(iii) Special Meal Assistance (section
11 of the Act),

(iv) Summer Food Service for Chil-
dren (section 13 of the Act), and

(v) Child Care Food Program (section
17 of the Act).

(5) Entitlement grants under the fol-
lowing programs of The Child Nutri-
tion Act of 1966:

(i) Special Milk (section 3 of the Act),
and

(i) School Breakfast (section 4 of the
Act).

(6) Entitlement grants for State Ad-
ministrative expenses under The Food
Stamp Act of 1977 (section 16 of the
Act).

(7) A grant for an experimental, pilot,
or demonstration project that is also
supported by a grant listed in para-
graph (a)(3) of this section;

(8) Grant funds awarded under sub-
section 412(e) of the Immigration and
Nationality Act (8 U.S.C. 1522(e)) and
subsection 501(a) of the Refugee Edu-
cation Assistance Act of 1980 (Pub. L.
96-422, 94 Stat. 1809), for cash assist-
ance, medical assistance, and supple-
mental security income benefits to ref-
ugees and entrants and the administra-
tive costs of providing the assistance
and benefits;

(9) Grants to local education agencies
under 20 U.S.C. 236 through 241-1(a),
and 242 through 244 (portions of the Im-
pact Aid program), except for 20 U.S.C.
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238(d)(2)(c) and 240(f) (Entitlement In-
crease for Handicapped Children); and

(10) Payments under the Veterans
Administration’s State Home Per Diem
Program (38 U.S.C. 641(a)).

(b) Entitlement programs. Entitlement
programs enumerated above in
§1234.4(a) (3) through (8) are subject to
Subpart E.

§1234.5 Effect on other issuances.

All other grants administration pro-
visions of codified program regula-
tions, program manuals, handbooks
and other nonregulatory materials
which are inconsistent with this part
are superseded, except to the extent
they are required by statute, or au-
thorized in accordance with the excep-
tion provision in §1234.6.

§1234.6 Additions and exceptions.

(a) For classes of grants and grantees
subject to this part, Federal agencies
may not impose additional administra-
tive requirements except in codified
regulations published in the FEDERAL
REGISTER.

(b) Exceptions for classes of grants or
grantees may be authorized only by
OMB.

(c) Exceptions on a case-by-case basis
and for subgrantees may be authorized
by the affected Federal agencies.

Subpart B—Pre-Award
Requirements

§1234.10 Forms for for

grants.

(a) Scope. (1) This section prescribes
forms and instructions to be used by
governmental organizations (except
hospitals and institutions of higher
education operated by a government)
in applying for grants. This section is
not applicable, however, to formula
grant programs which do not require
applicants to apply for funds on a
project basis.

(2) This section applies only to appli-
cations to Federal agencies for grants,
and is not required to be applied by
grantees in dealing with applicants for
subgrants. However, grantees are en-
couraged to avoid more detailed or bur-
densome application requirements for
subgrants.

applying
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(b) Authorized forms and instructions
for governmental organizations. (1) In ap-
plying for grants, applicants shall only
use standard application forms or those
prescribed by the granting agency with
the approval of OMB under the Paper-
work Reduction Act of 1980.

(2) Applicants are not required to
submit more than the original and two
copies of preapplications or applica-
tions.

(3) Applicants must follow all appli-
cable instructions that bear OMB
clearance numbers. Federal agencies
may specify and describe the programs,
functions, or activities that will be
used to plan, budget, and evaluate the
work under a grant. Other supple-
mentary instructions may be issued
only with the approval of OMB to the
extent required under the Paperwork
Reduction Act of 1980. For any stand-
ard form, except the SF-424 facesheet,
Federal agencies may shade out or in-
struct the applicant to disregard any
line item that is not needed.

(4) When a grantee applies for addi-
tional funding (such as a continuation
or supplemental award) or amends a
previously submitted application, only
the affected pages need be submitted.
Previously submitted pages with infor-
mation that is still current need not be
resubmitted.

§1234.11 State plans.

(a) Scope. The statutes for some pro-
grams require States to submit plans
before receiving grants. Under regula-
tions implementing Executive Order
12372, “‘Intergovernmental Review of
Federal Programs,” States are allowed
to simplify, consolidate and substitute
plans. This section contains additional
provisions for plans that are subject to
regulations implementing the Execu-
tive order.

(b) Requirements. A State need meet
only Federal administrative or pro-
grammatic requirements for a plan
that are in statutes or codified regula-
tions.

(c) Assurances. In each plan the State
will include an assurance that the
State shall comply with all applicable
Federal statutes and regulations in ef-
fect with respect to the periods for
which it receives grant funding. For
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this assurance and other assurances re-
quired in the plan, the State may:

(1) Cite by number the statutory or
regulatory provisions requiring the as-
surances and affirm that it gives the
assurances required by those provi-
sions,

(2) Repeat the assurance language in
the statutes or regulations, or

(3) Develop its own language to the
extent permitted by law.

(d) Amendments. A State will amend a
plan whenever necessary to reflect: (1)
New or revised Federal statutes or reg-
ulations or (2) a material change in any
State law, organization, policy, or
State agency operation. The State will
obtain approval for the amendment and
its effective date but need submit for
approval only the amended portions of
the plan.

§1234.12 Special grant or subgrant
conditions for “high-risk” grantees.

(a) A grantee or subgrantee may be
considered ‘‘high risk’ if an awarding
agency determines that a grantee or
subgrantee:

(1) Has a history of unsatisfactory
performance, or

(2) Is not financially stable, or

(3) Has a management system which
does not meet the management stand-
ards set forth in this part, or

(4) Has not conformed to terms and
conditions of previous awards, or

(5) Is otherwise not responsible; and
if the awarding agency determines that
an award will be made, special condi-
tions and/or restrictions shall cor-
respond to the high risk condition and
shall be included in the award.

(b) Special conditions or restrictions
may include:

(1) Payment on a reimbursement
basis;

(2) Withholding authority to proceed
to the next phase until receipt of evi-
dence of acceptable performance within
a given funding period;

(3) Requiring additional,
tailed financial reports;

(4) Additional project monitoring;

(5) Requiring the grante or sub-
grantee to obtain technical or manage-
ment assistance; or

(6) Establishing additional prior ap-
provals.

more de-
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(c) If an awarding agency decides to
impose such conditions, the awarding
official will notify the grantee or sub-
grantee as early as possible, in writing,
of:

(1) The nature of the special condi-
tions/restrictions;

(2) The reason(s) for imposing them;

(3) The corrective actions which must
be taken before they will be removed
and the time allowed for completing
the corrective actions and

(4) The method of requesting recon-
sideration of the conditions/restric-
tions imposed.

Subpart C—Post-Award
Requirements

FINANCIAL ADMINISTRATION

§1234.20 Standards for financial man-
agement systems.

(a) A State must expand and account
for grant funds in accordance with
State laws and procedures for expend-
ing and accounting for its own funds.
Fiscal control and accounting proce-
dures of the State, as well as its sub-
grantees and cost-type contractors,
must be sufficient to—

(1) Permit preparation of reports re-
quired by this part and the statutes au-
thorizing the grant, and

(2) Permit the tracing of funds to a
level of expenditures adequate to es-
tablish that such funds have not been
used in violation of the restrictions
and prohibitions of applicable statutes.

(b) The financial management sys-
tems of other grantees and subgrantees
must meet the following standards:

(1) Financial reporting. Accurate, cur-
rent, and complete disclosure of the fi-
nancial results of financially assisted
activities must be made in accordance
with the financial reporting require-
ments of the grant or subgrant.

(2) Accounting records. Grantees and
subgrantees must maintain records
which adequately identify the source
and application of funds provided for fi-
nancially-assisted activities. These
records must contain information per-
taining to grant or subgrant awards
and authorizations, obligations, unobli-
gated balances, assets, liabilities, out-
lays or expenditures, and income.
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(3) Internal control. Effective control
and accountability must be maintained
for all grant and subgrant cash, real
and personal property, and other as-
sets. Grantees and subgrantees must
adequately safeguard all such property
and must assure that it is used solely
for authorized purposes.

(4) Budget control. Actual expendi-
tures or outlays must be compared
with budgeted amounts for each grant
or subgrant. Financial information
must be related to performance or pro-
ductivity data, including the develop-
ment of unit cost information when-
ever appropriate or specifically re-
quired in the grant or subgrant agree-
ment. If unit cost data are required, es-
timates based on available documenta-
tion will be accepted whenever pos-
sible.

(5) Allowable cost. Applicable OMB
cost principles, agency program regula-
tions, and the terms of grant and
subgrant agreements will be followed
in determining the reasonableness, al-
lowability, and allocability of costs.

(6) Source documentation. Accounting
records must be supported by such
source documentation as cancelled
checks, paid bills, payrolls, time and
attendance records, contract and
subgrant award documents, etc.

(7) Cash management. Procedures for
minimizing the time elapsing between
the transfer of funds from the U.S.
Treasury and disbursement by grantees
and subgrantees must be followed
whenever advance payment procedures
are used. Grantees must establish rea-
sonable procedures to ensure the re-
ceipt of reports on subgrantees’ cash
balances and cash disbursements in
sufficient time to enable them to pre-
pare complete and accurate cash trans-
actions reports to the awarding agen-
cy. When advances are made by letter-
of-credit or electronic transfer of funds
methods, the grantee must make
drawdowns as close as possible to the
time of making disbursements. Grant-
ees must monitor cash drawdowns by
their subgrantees to assure that they
conform substantially to the same
standards of timing and amount as
apply to advances to the grantees.
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(c) An awarding agency may review
the adequacy of the financial manage-
ment system of any applicant for fi-
nancial assistance as part of a
preaward review or at any time subse-
quent to award.

§1234.21 Payment.

(a) Scope. This section prescribes the
basic standard and the methods under
which a Federal agency will make pay-
ments to grantees, and grantees will
make payments to subgrantees and
contractors.

(b) Basic standard. Methods and pro-
cedures for payment shall minimize
the time elapsing between the transfer
of funds and disbursement by the
grantee or subgrantee, in accordance
with Treasury regulations at 31 CFR
Part 205.

(c) Advances. Grantees and sub-
grantees shall be paid in advance, pro-
vided they maintain or demonstrate
the willingness and ability to maintain
procedures to minimize the time elaps-
ing between the transfer of the funds
and their disbursement by the grantee
or subgrantee.

(d) Reimbursement. Reimbursement
shall be the preferred method when the
requirements in paragraph (c) of this
section are not met. Grantees and sub-
grantees may also be paid by reim-
bursement for any construction grant.
Except as otherwise specified in regula-
tion, Federal agencies shall not use the
percentage of completion method to
pay construction grants. The grantee
or subgrantee may use that method to
pay its construction contractor, and if
it does, the awarding agency’s pay-
ments to the grantee or subgrantee
will be based on the grantee’s or sub-
grantee’s actual rate of disbursement.

(e) Working capital advances. If a
grantee cannot meet the criteria for
advance payments described in para-
graph (c) of this section, and the Fed-
eral agency has determined that reim-
bursement is not feasible because the
grantee lacks sufficient working cap-
ital, the awarding agency may provide
cash or a working capital advance
basis. Under this procedure the award-
ing agency shall advance cash to the
grantee to cover its estimated dis-
bursement needs for an initial period
generally geared to the grantee’s dis-
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bursing cycle. Thereafter, the awarding
agency shall reimburse the grantee for
its actual cash disbursements. The
working capital advance method of
payment shall not be used by grantees
or subgrantees if the reason for using
such method is the unwillingness or in-
ability of the grantee to provide timely
advances to the subgrantee to meet the
subgrantee’s actual cash disburse-
ments.

(f) Effect of program income, refunds,
and audit recoveries on payment. (1)
Grantees and subgrantees shall dis-
burse repayments to and interest
earned on a revolving fund before re-
questing additional cash payments for
the same activity.

(2) Except as provided in paragraph
(F)(1) of this section, grantees and sub-
grantees shall disburse program in-
come, rebates, refunds, contract settle-
ments, audit recoveries and interest
earned on such funds before requesting
additional cash payments.

(9) Withholding payments. (1) Unless
otherwise required by Federal statute,
awarding agencies shall not withhold
payments for proper charges incurred
by grantees or subgrantees unless—

(i) The grantee or subgrantee has
failed to comply with grant award con-
ditions or

(if) The grantee or subgrantee is in-
debted to the United States.

(2) Cash withheld for failure to com-
ply with grant award condition, but
without suspension of the grant, shall
be released to the grantee upon subse-
quent compliance. When a grant is sus-
pended, payment adjustments will be
made in accordance with §1234.43(c).

(3) A Federal agency shall not make
payment to grantees for amounts that
are withheld by grantees or sub-
grantees from payment to contractors
to assure satisfactory completion of
work. Payments shall be made by the
Federal agency when the grantees or
subgrantees actually disburse the with-
held funds to the contractors or to es-
crow accounts established to assure
satisfactory completion of work.

(h) Cash depositories. (1) Consistent
with the national goal of expanding the
opportunities for minority business en-
terprises, grantees and subgrantees are
encouraged to use minority banks (a
bank which is owned at least 50 percent
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by minority group members). A list of
minority owned banks can be obtained
from the Minority Business Develop-
ment Agency, Department of Com-
merce, Washington, DC 20230.

(2) A grantee or subgrantee shall
maintain a separate bank account only
when required by Federal-State agree-
ment.

(i) Interest earned on advances. Except
for interest earned on advances of
funds exempt under the Intergovern-
mental Cooperation Act (31 U.S.C. 6501
et seq.) and the Indian Self-Determina-
tion Act (23 U.S.C. 450), grantees and
subgrantees shall promptly, but at
least quarterly, remit interest earned
on advances to the Federal agency. The
grantee or subgrantee may keep inter-
est amounts up to $100 per year for ad-
ministrative expenses.

§1234.22 Allowable costs.

(a) Limitation on use of funds. Grant
funds may be used only for:

(1) The allowable costs of the grant-
ees, subgrantees and cost-type contrac-
tors, including allowable costs in the
form of payments to fixed-price con-
tractors; and

(2) Reasonable fees or profit to cost-
type contractors but not any fee or
profit (or other increment above allow-
able costs) to the grantee or sub-
grantee.

(b) Applicable cost principles. For each
kind of organization, there is a set of
Federal principles for determining al-
lowable costs. Allowable costs will be
determined in accordance with the cost
principles applicable to the organiza-
tion incurring the costs. The following
chart lists the kinds of organizations
and the applicable cost principles.

For the costs of a— Use the principles in—

State, local or Indian tribal OMB Circular A-87.
government.

Private nonprofit organization
other than an (1) institution
of higher education, (2)
hospital, or (3) organization
named in OMB Circular A—
122 as not subject to that
circular.

Educational institutions. .........

OMB Circular A-122.

OMB Circular A-21.

45 CFR Ch. XII (10-1-00 Edition)

For the costs of a—

Use the principles in—

For-profit organization other
than a hospital and an or-
ganization named in OBM
Circular A-122 as not sub-
ject to that circular.

48 CFR Part 31. Contract
Cost Principles and Proce-
dures, or uniform cost ac-
counting standards that
comply with cost principles

acceptable to the Federal
agency.

§1234.23 Period of
funds.

(a) General. Where a funding period is
specified, a grantee may charge to the
award only costs resulting from obliga-
tions of the funding period unless car-
ryover of unobligated balances is per-
mitted, in which case the carryover
balances may be charged for costs re-
sulting from obligations of the subse-
quent funding period.

(b) Liquidation of obligations. A grant-
ee must liquidate all obligations in-
curred under the award not later than
90 days after the end of the funding pe-
riod (or as specified in a program regu-
lation) to coincide with the submission
of the annual Financial Status Report
(SF-269). The Federal agency may ex-
tend this deadline at the request of the
grantee.

availability of

§1234.24 Matching or cost sharing.

(a) Basic rule: Costs and contributions
acceptable. With the qualifications and
exceptions listed in paragraph (b) of
this section, a matching or cost shar-
ing requirement may be satisfied by ei-
ther or both of the following:

(1) Allowable costs incurred by the
grantee, subgrantee or a cost-type con-
tractor under the assistance agree-
ment. This includes allowable costs
borne by non-Federal grants or by oth-
ers cash donations from non-Federal
third parties.

(2) The value of third party in-kind
contributions applicable to the period
to which the cost sharing or matching
requirements applies.

(b) Qualifications and exceptions—(1)
Costs borne by other Federal grant agree-
ments. Except as provided by Federal
statute, a cost sharing or matching re-
quirement may not be met by costs
borne by another Federal grant. This
prohibition does not apply to income
earned by a grantee or subgrantee from
a contract awarded under another Fed-
eral grant.
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(2) General revenue sharing. For the
purpose of this section, general revenue
sharing funds distributed under 31
U.S.C. 6702 are not considered Federal
grant funds.

(3) Cost or contributions counted to-
wards other Federal costs-sharing require-
ments. Neither costs nor the values of
third party in-kind contributions may
count towards satisfying a cost sharing
or matching requirement of a grant
agreement if they have been or will be
counted towards satisfying a cost shar-
ing or matching requirement of an-
other Federal grant agreement, a Fed-
eral procurement contract, or any
other award of Federal funds.

(4) Costs financed by program income.
Costs financed by program income, as
defined in §1234.25, shall not count to-
wards satisfying a cost sharing or
matching requirement unless they are
expressly permitted in the terms of the
assistance agreement. (This use of gen-
eral program income is described in
§1234.25(g).)

(5) Services or property financed by in-
come earned by contractors. Contractors
under a grant may earn income from
the activities carried out under the
contract in addition to the amounts
earned from the party awarding the
contract. No costs of services or prop-
erty supported by this income may
count toward satisfying a cost sharing
or matching requirement unless other
provisions of the grant agreement ex-
pressly permit this kind of income to
be used to meet the requirement.

(6) Records. Costs and third party in-
kind contributions counting towards
satisfying a cost sharing or matching
requirement must be verifiable from
the records of grantees and subgrantee
or cost-type contractors. These records
must show how the value placed on
third party in-kind contributions was
derived. To the extent feasible, volun-
teer services will be supported by the
same methods that the organization
uses to support the allocability of reg-
ular personnel costs.

(7) Special standards for third party in-
kind contributions. (i) Third party in-
kind contributions count towards sat-
isfying a cost sharing or matching re-
quirement only where, if the party re-
ceiving the contributions were to pay

§1234.24

for them, the payments would be allow-
able costs.

(i) Some third party in-kind con-
tributions are goods and services that,
if the grantee, subgrantee, or con-
tractor receiving the contribution had
to pay for them, the payments would
have been an indirect costs. Costs shar-
ing or matching credit for such con-
tributions shall be given only if the
grantee, subgrantee, or contractor has
established, along with its regular indi-
rect cost rate, a special rate for allo-
cating to individual projects or pro-
grams the value of the contributions.

(iii) A third party in-kind contribu-
tion to a fixed-price contract may
count towards satisfying a cost sharing
or matching requirement only if it re-
sults in:

(A) An increase in the services or
property provided under the contract
(without additional cost to the grantee
or subgrantee) or

(B) A cost savings to the grantee or
subgrantee.

(iv) The values placed on third party
in-kind contributions for cost sharing
or matching purposes will conform to
the rules in the succeeding sections of
this part. If a third party in-kind con-
tribution is a type not treated in those
sections, the value placed upon it shall
be fair and reasonable.

(c) Valuation of donated services—(1)
Volunteer services. Unpaid services pro-
vided to a grantee or subgrantee by in-
dividuals will be valued at rates con-
sistent with those ordinarily paid for
similar work in the grantee’s or sub-
grantee’s organization. If the grantee
or subgrantee does not have employees
performing similar work, the rates will
be consistent with those ordinarily
paid by other employers for similar
work in the same labor market. In ei-
ther case, a reasonable amount for
fringe benefits may be included in the
valuation.

(2) Employees of other organizations.
When an employer other than a grant-
ee, subgrantee, or cost-type contractor
furnishes free of charge the services of
an employee in the employee’s normal
line of work, the services will be valued
at the employee’s regular rate of pay
exclusive of the employee’s fringe ben-
efits and overhead costs. If the services
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are in a different line of work, para-
graph (c)(1) of this section applies.

(d) Valuation of third party donated
supplies and loaned equipment or space.
(1) If a third party donates supplies,
the contribution will be valued at the
market value of the supplies at the
time of donation.

(2) If a third party donates the use of
equipment or space in a building but
retains title, the contribution will be
valued at the fair rental rate of the
equipment or space.

(e) Valuation of third party donated
equipment, buildings, and land. If a third
party donates equipment, buildings, or
land, and title passes to a grantee or
subgrantee, the treatment of the do-
nated property will depend upon the
purpose of the grant or subgrant, as
follows:

(1) Awards for capital expenditures. If
the purpose of the grant or subgrant is
to assist the grantee or subgrantee in
the acquisition of property, the market
value of that property at the time of
donation may be counted as cost shar-
ing or matching,

(2) Other awards. If assisting in the
acquisition of property is not the pur-
pose of the grant or subgrant, para-
graphs (e)(2) (i) and (ii) of this section
apply:

(i) If approval is obtained from the
awarding agency, the market value at
the time of donation of the donated
equipment or buildings and the fair
rental rate of the donated land may be
counted as cost sharing or matching.
In the case of a subgrant, the terms of
the grant agreement may require that
the approval be obtained from the Fed-
eral agency as well as the grantee. In
all cases, the approval may be given
only if a purchase of the equipment or
rental of the land would be approved as
an allowable direct cost. If any part of
the donated property was acquired
with Federal funds, only the non-fed-
eral share of the property may be
counted as cost-sharing or matching.

(ii) If approval is not obtained under
paragraph (e)(2)(i) of this section, no
amount may be counted for donated
land, and only depreciation or use al-
lowances may be counted for donated
equipment and buildings. The deprecia-
tion or use allowances for this property
are not treated as third party in-kind

45 CFR Ch. XII (10-1-00 Edition)

contributions. Instead, they are treat-
ed as costs incurred by the grantee or
subgrantee. They are computed and al-
located (usually as indirect costs) in
accordance with the cost principles
specified in §1234.22, in the same way as
depreciation or use allowances for pur-
chased equipment and buildings. The
amount of depreciation or use allow-
ances for donated equipment and build-
ings is based on the property’s market
value at the time it was donated.

(f) Valuation of grantee or subgrantee
donated real property for construction/ac-
quisition. If a grantee or subgrantee do-
nates real property for a construction
or facilities acquisition project, the
current market value of that property
may be counted as cost sharing or
matching. If any part of the donated
property was acquired with Federal
funds, only the non-federal share of the
property may be counted as cost shar-
ing or matching.

(g) Appraisal of real property. In some
cases under paragraphs (d), (e) and (f)
of this section, it will be necessary to
establish the market value of land or a
building or the fair rental rate of land
or of space in a building. In these cases,
the Federal agency may require the
market value or fair rental value be set
by an independent appraiser, and that
the value or rate be certified by the
grantee. This requirement will also be
imposed by the grantee on subgrantees.

§1234.25 Program income.

(a) General. Grantees are encouraged
to earn income to defray program
costs. Program income includes income
from fees for services performed, from
the use or rental of real or personal
property acquired with grant funds,
from the sale of commodities or items
fabricated under a grant agreement,
and from payments of principal and in-
terest on loans made with grant funds.
Except as otherwise provided in regula-
tions of the Federal agency, program
income does not include interest on
grant funds, rebates, credits, discounts,
refunds, etc. and interest earned on
any of them.

(b) Definition of program income. Pro-
gram income means gross income re-
ceived by the grantee or subgrantee di-
rectly generated by a grant supported
activity, or earned only as a result of
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the grant agreement during the grant
period. ‘“‘During the grant period” is
the time between the effective date of
the award and the ending date of the
award reflected in the final financial
report.

(c) Cost of generating program income.
If authorized by Federal regulations or
the grant agreement, costs incident to
the generation of program income may
be deducted from gross income to de-
termine program income.

(d) Governmental revenues. Taxes, spe-
cial assessments, levies, fines, and
other such revenues raised by a grantee
or subgrantee are not program income
unless the revenues are specifically
identified in the grant agreement or
Federal agency regulations as program
income.

(e) Royalties. Income from royalties
and license fees for copyrighted mate-
rial, patents, and inventions developed
by a grantee or subgrantee is program
income only if the revenues are specifi-
cally identified in the grant agreement
or Federal agency regulations as pro-
gram income. (See §1234.34.)

(f) Property. Proceeds from the sale of
real property or equipment will be han-
dled in accordance with the require-
ments of §§1234.31 and 1234.32.

(g) Use of program income. Program
income shall be deducted from outlays
which may be both Federal and non-
Federal as described below, unless the
Federal agency regulations or the
grant agreement specify another alter-
native (or a combination of the alter-
natives). In specifying alternatives, the
Federal agency may distinguish be-
tween income earned by the grantee
and income earned by subgrantees and
between the sources, Kinds, or amounts
of income. When Federal agencies au-
thorize the alternatives in paragraphs
(9) (2) and (3) of this section, program
income in excess of any limits stipu-
lated shall also be deducted from out-
lays.

(1) Deduction. Ordinarily program in-
come shall be deducted from total al-
lowable costs to determine the net al-
lowable costs. Program income shall be
used for current costs unless the Fed-
eral agency authorizes otherwise. Pro-
gram income which the grantee did not
anticipate at the time of the award
shall be used to reduce the Federal

§1234.26

agency and grantee contributions rath-
er than to increase the funds com-
mitted to the project.

(2) Addition. When authorized, pro-
gram income may be added to the
funds committed to the grant agree-
ment by the Federal agency and the
grantee. The program income shall be
used for the purposes and under the
conditions of the grant agreement.

(3) Cost sharing or matching. When au-
thorized, program income may be used
to meet the cost sharing or matching
requirement of the grant agreement.
The amount of the Federal grant award
remains the same.

(h) Income after the award period.
There are no Federal requirements gov-
erning the disposition of program in-
come earned after the end of the award
period (i.e., until the ending date of the
final financial report, see paragraph (a)
of this section), unless the terms of the
agreement or the Federal agency regu-
lations provide otherwise.

§1234.26 Non-Federal audit.

(a) Basic rule. Grantees and sub-
grantees are responsible for obtaining
audits in accordance with the Single
Audit Act of 1984 (31 U.S.C. 7501-7) and
Federal agency implementing regula-
tions. The audits shall be made by an
independent auditor in accordance with
generally accepted government audit-
ing standards covering financial and
compliance audits.

(b) Subgrantees. State or local govern-
ments, as those terms are defined for
purposes of the Single Audit Act, that
receive Federal financial assistance
and provide $25,000 or more of it in a
fiscal year to a subgrantee shall:

(1) Determine whether State or local
subgrantees have met the audit re-
quirements of the Act and whether sub-
grantees covered by OMB Circular A-
110, ““Uniform Requirements for Grants
and Other Agreements with Institu-
tions of Higher Education, Hospitals
and Other Nonprofit Organizations”
have met the audit requirement. Com-
mercial contractors (private forprofit
and private and governmental organi-
zations) providing goods and services
to State and local governments are not
required to have a single audit per-
formed. State and local govenments
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should use their own procedures to en-
sure that the contractor has complied
with laws and regulations affecting the
expenditure of Federal funds;

(2) Determine whether the sub-
grantee spent Federal assistance funds
provided in accordance with applicable
laws and regulations. This may be ac-
complished by reviewing an audit of
the subgrantee made in accordance
with the Act, Circular A-110, or
through other means (e.g., program re-
views) if the subgrantee has not had
such an audit;

(3) Ensure that appropriate correc-
tive action is taken within six months
after receipt of the audit report in in-
stance of noncompliance with Federal
laws and regulations;

(4) Consider whether subgrantee au-
dits necessitate adjustment of the
grantee’s own records; and

(5) Require each subgrantee to permit
independent auditors to have access to
the records and financial statements.

(c) Auditor selection. In arranging for
audit services, 8§1234.36 shall be fol-
lowed.

CHANGES, PROPERTY, AND SUBAWARDS

§1234.30 Changes.

(a) General. Grantees and subgrantees
are permitted to rebudget within the
approved direct cost budget to meet
unanticipated requirements and may
make limited program changes to the
approved project. However, unless
waived by the awarding agency, certain
types of post-award changes in budgets
and projects shall require the prior
written approval of the awarding agen-
cy.

(b) Relation to cost principles. The ap-
plicable cost principles (